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I.
INTRODUCTION
On Monday April 28, 2014, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will conduct an oversight hearing entitled, “Regulating Home Improvement Work for Greater Consumer Protection.”  The Committee will also hold its first hearing on Introductory Bill Number 265 (“Int. No. 265”), a local law to amend the administrative code of the city of New York, in relation to consumer protections and home repair work.  Those invited to attend include the Department of Consumer Affairs, consumer protection organizations, representatives from the home improvement industry, and other interested parties.
II.
BACKGROUND


Home renovations are serious business in New York City.  According to the Joint Center for Housing Studies of Harvard University (“JCHS”), residents of the five boroughs spent an average of $12.5 billion per year on remodeling from 2000 through 2009
 and had an average annual expenditure of $3,500 per household for remodeling during the same time period.
  Additionally, in 2013, JCHS reported that 75% of the nation’s homeowners lived in metro areas and accounted for 81% of all remodeling expenditures in the nation during 2011.


For assistance with home renovations, New Yorkers often solicit the services of home improvement contractors who, in New York City, are licensed by the Department of Consumer Affairs (“DCA”) and are regulated by both State and local law.  Unfortunately, home improvement work has historically been the source of many unfair and deceptive trade practices, and the industry continues to trigger consumer protection concerns.  On March 6, 2014, DCA announced that home improvement contractors were the most complained about industry licensed by the Department.
 
III. 
STATE AND CITY HOME IMPROVEMENT CONTRACTOR LAWS
State Law


The New York State General Business Law (“GBL”) defines a home improvement contractor as, 
“a person, firm or corporation which owns or operates a home improvement business or who undertakes, offers to undertake or agrees to perform any home improvement for a fee and for whom the total cash price of all his home improvement contracts with all his customers exceeds one thousand five hundred dollars during any period of twelve consecutive months.”
  
When a home improvement contractor contracts with a homeowner to do a job that will cost over $500 in materials, labor and services, the GBL requires that the contract include specific information.
  In addition to the contractor’s contact information, the contract must include: (i) approximate dates when work will begin and be completed; (ii) a description of the work being done and materials to be used; (iii) notice that if the homeowner does not pay the contracted price upon completion of the job the contractor may have a claim against the homeowner’s property; (iv) an explanation of how the contractor will handle advance payments; (v) if the owner and contractor have agreed that the owner will pay progress payments before substantial completion of a job, a schedule of progress payments including the amount of the payments and the work that is to be completed before each payment; and (vi) notice to the owner that the owner may cancel the contract any time before midnight on the third business day after the contract was signed.
  The GBL allows homeowners to recover damages and attorney fees in addition to a $500 penalty for any false or fraudulent statements made in the contract.
  


State law also requires that if a home improvement contractor takes any action or is compensated in relation to a home improvement financing agreement the contractor must disclose so to the homeowner.
  Additionally, home improvement contractors are required to put any money received before the substantial completion of the job into an escrow account, or post a bond, contract of indemnity or an irrevocable letter of credit, in order to guarantee the return of payments to the owner.

City Law


New York City requires that both home improvement contractors and salespersons be licensed by DCA in order to solicit, obtain or perform a home improvement contract in the City.
  The license allows contractors to do business in the City—it does not speak to the contractor’s qualifications to make home improvements.
  According to DCA, for the purpose of licensure home improvement work includes, but is not limited to, “basements, central heating/air conditioning, cabinet installation, flooring, central vacuum cleaning system, driveways, fences, garages, patios, porches, roofing, storm windows, swimming pools, and terraces,” as well as landscaping.


Applicants for a home improvement contractor’s license are fingerprinted, investigated for criminal histories and must complete separate applications for each place of business.
  The license is nontransferable and must be conspicuously posted in the contractor’s place of business at all times.
  DCA has the authority to fine a licensee, or revoke or suspend their license based on acts such as making fraudulent or false statements in a license application, failing to complete home improvement jobs in a timely and complete manner, engaging in bad faith business dealings with home owners, and failing to comply with the City’s building code.
 

Home improvement contractors in the City are prohibited from: (i) violating the City’s building, sanitary, fire and health laws; (ii) failing to notify DCA of any changes to ownership, management or business location; (iii) conducting business under a name different than the licensee; (iv) compensating or rewarding a buyer for procuring a contract with others; (v) failing to perform the contract skillfully and competently; (vi) procuring a certificate of completion from a home owner before the job is complete; and (vii) permitting the home owner to waive his or her rights under the Administrative Code in the home improvement contract.
  Additionally, salespersons of home improvement contracts may only represent one contractor in negotiating with a homeowner.
  That salesperson must clearly disclose which contractor will be the principle contractor for the project.
  Further, licensees in New York City are prohibited from advertising or arranging a home loan or a home improvement loan for a homeowner in connection with a home repair or improvement job.

In addition to adhering to DCA rules and regulations, licensed home improvement contractors are required to possess workers’ compensation insurance and either secure a surety bond in the amount of $20,000
 or contribute $200 to the DCA Home Improvement Contractor Trust Fund at the time of each license renewal.
  The trust fund is used to compensate consumers with up to $15,000 for damages caused by licensed contractors who either damage the consumer’s property, fail to complete the contracted work, go out of business or move away.
  In order to address any unlicensed home improvement activity, DCA has the authority to seize unlicensed home improvement contractors’ vehicles.

IV.
REGULATION OF HOME IMPROVEMENT CONTRACTORS

Problems in the Industry

In 2013, DCA received more than 530 complaints about home improvement contractors and secured almost $3.45 million in restitution for consumers aggrieved by contractors.
  Among the most common complaints DCA received from consumers about home improvement contractors were poor quality of work or unfinished work, contractors accepting payments and disappearing, and illegally arranging financing for a job.
  Last year, DCA conducted more than 1,400 inspections of home improvement contractor businesses in the City and issued about 2,100 violations.
  

In previous years, DCA teamed up with its counterparts in Westchester and Nassau Counties to conduct sweeps which, unfortunately, produced similarly troubling results.  During the course of an eight-week sweep of the industry in New York City in 2009, DCA seized over 143 vehicles from unlicensed home improvement contractors and issued over 200 additional violations.  That year, DCA also received 714 complaints and secured $7.6 million in restitution for homeowners.
  During a similar five-week sweep in 2008, DCA seized 93 contractor vehicles and issued over 400 additional violations.
  That year, DCA received almost 900 complaints about the industry and secured about $4.4 million in restitution for consumers.  Taking a more proactive roll to ensure appropriate behavior, DCA has “implemented more stringent compliance agreements, increased public education with on-site community licensing forums, trained industry professionals and provided bilingual tips for homeowners to inform them of their rights under the law.”
 

Unfortunately, the problems associated with unscrupulous home improvement contractors are not limited to the five boroughs.  Governor Andrew Cuomo was very active during his term as the State Attorney General in combating home improvement contractors that were not complying with State law.  In 2007 alone, his office mediated over 900 complaints concerning home improvement contractors and obtained over $521,000 in restitution.
  In 2011, under the direction of Attorney General Eric Schneiderman, the office brought legal action against a Rochester-based home improvement contractor that engaged in inappropriate behavior, including coercing homeowners to commit insurance fraud, not honoring warranties, performing substandard work, and failing to complete work for which he had received advance payment.
  The Attorney General’s office alleged that the contractor was acting in contempt of a court order issued against him in 1999 after he was found guilty of similar prior acts.

Increasing the Number of Licensed Home Improvement Contractors in New York City
Consumers often have less recourse against unlicensed contractors, who are a common source of the complaints received by DCA.  Although DCA can seize unlicensed contractors’ vehicles, which are a necessary tool to do business, until unlicensed contractors resolve outstanding fines and damages, there is little recourse for harmed consumers.
  Additionally, licensing adds a layer of protection for home improvement contractors in the face of false claims and delinquent customers.
 
Currently, there are approximately 12,570 licensed home improvement contractors in New York City.
  By comparison, there were 8,000 licensed contractors in 2005.
  While the consistent pattern of high volume complaints and violations in the industry is troubling, the increase in the number of licensed home improvement contractors may have contributed to the decline in complaints over the last five years and may be a positive indicator that the industry can be more effectively regulated in the near future.  
On November 12, 2012, shortly following Superstorm Sandy, former Mayor Michael Bloomberg announced that DCA would expedite additional home improvement contractor licenses.
  The Administration made the decision to expedite licenses to unlicensed contractors and contractors who normally worked outside of New York City so that more licensed contractors were able to lawfully work on repairs for homes damaged by the storm.
  In expediting the licenses, the Administration stated that it hoped to safeguard consumers against scammers while providing legitimate contractors to help with reconstruction.
  DCA expedited fingerprinting and licensing procedures so approved applicants would receive their license in two days.  

Training and Outreach

Establishing training programs for aspiring home improvement contractors and educating the public on their rights related to home renovation work are two ways that the City might effectively reduce the number of consumer complaints in this industry.  The Queens Economic Development Corporation (“QEDC”) administers a three-session, 18-hour home improvement contractor training program that prepares participants for DCA’s “Home Improvement Contractor Licensing Examination” and helps participants complete their license applications.
  In 2012, QEDC was awarded $100,000 for the expansion of the training program, which, at the time, helped over 125 contractors prepare, take and pass the Licensing Examination.
  The award came as a result of a partnership between the New York City Economic Development Corporation and Baruch College to generate proposals for programs to assist immigrant entrepreneurs in starting, operating and expanding their businesses in New York City through its annual Competition THRIVE.


In 2013, the Council passed Local Law 29, which required DCA to conduct outreach and educate the public on consumer concerns related to home improvement work.  Specifically, the law requires DCA to make the public aware of the types of certifications and permits one must acquire before engaging in home repair work such as plumbing and electrical work.
   
V. 
INT. NO. 265


Some professionals who do home repair work in New York City are not required to obtain a DCA home improvement contractor license.  Plumbers, electricians, architects and other professionals who are otherwise required by State or local law to attain certain competency standards are not required to obtain the license.  Plumbers and electricians, for example, must obtain a license from the Department of Buildings (“DOB”) but do not need a home improvement contractor license from DCA.  Int. No. 265 would amend title twenty of the Administrative Code as it relates to plumbers, electricians and other such professionals in two ways.  


First, Int. No. 265 would clarify that DCA shall enforce any applicable provision of title twenty of the Administrative Code against plumbers, electricians and other such professionals despite the fact that these professionals are not required to obtain a home improvement contractor license from DCA.  The bill would ensure that regulations related to deceptive trade practices, false advertising and other consumer related offenses would apply to anyone making home repairs.   Second, Int. No. 265 would establish better communication between the agencies that regulate home repair businesses by requiring DCA to notify DOB whenever someone licensed by DOB is found guilty of violating title twenty of the Administrative Code.  

VI.
CONCLUSION


The Committee is holding this oversight hearing on home improvement contractors to learn how regulation has and may continue to improve the industry.  The Committee seeks to discuss the industry’s current compliance with and DCA’s enforcement of State and local laws, including the number and types of home improvement contractor violations, the extent of the problem of unlicensed contractors, and the number of suspended or revoked licenses in 2013 and 2014.  The committee would also like to learn what might be done to prevent the most common violations—whether it is increased training for home improvement contractors or increased enforcement against unlicensed contractors.  Further, the Committee would like to address how the destruction from Superstorm Sandy may have affected both the number and type of complaints regarding home improvement work during the last two years.  The Committee would also like to learn about DCA’s compliance with Local Law 29 of 2013 and discuss the Department’s outreach and education efforts.  Lastly, the Committee wishes to hear the opinions and experiences of home improvement contractors on DCA enforcement and how the industry regulates itself.

Int. No. 265

By Council Members Maisel, Koo and Rose 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to consumer protections and home repair work.

..Body

Be it enacted as follows:


Section 1. Section 20-397 of subchapter twenty-two of chapter two of title twenty of the administrative code of the city of New York is amended by adding a new subdivision six to read as follows:

§ 20-397 Exceptions.  No contractor's license shall be required in the following instances:

1. An individual who performs labor or services for a contractor for wages or salary.

2. A plumber, electrician, architect, professional engineer, or any other such person who is required by state or city law to attain standards of competency or experience as a prerequisite to engaging in such craft or profession, or any person required to be licensed pursuant to article six-D of the general business law to engage in the business of installing, servicing, or maintaining security or fire alarm systems, and who is acting exclusively within the scope of the craft, profession or business for which he or she is currently licensed pursuant to such other law. 

3.  Any retail clerk, clerical, administrative, or other employee of a licensed contractor, as to a transaction on the premises of the contractor. 


4. This subchapter shall not apply to or affect the validity of a home improvement contract otherwise within the purview of this subchapter which is made prior to October first, nineteen hundred sixty-eight.


5. Any home improvement, where the aggregate contract price for all labor materials and other items is less than two hundred dollars. This exemption does not apply where the work is only part of a larger or major operation, whether undertaken by the same or a different contractor, or in which a division of the operation is made in contracts of amounts less than two hundred dollars for the purpose of evasion of this provision or otherwise.


6. Notwithstanding the aforementioned, nothing in this section shall prevent the department from enforcing any of the provisions of this title that are not contained in this subchapter against any person, firm, partnership, joint venture, corporation or association that is: (i) employed for the purposes of doing home improvement work; and (ii) not required to obtain a department issued contractor’s license pursuant to this section.  The department shall notify the commissioner of buildings of any violation of this title committed by a person, firm, partnership, joint venture, corporation or association that is licensed or certified pursuant to chapter four of title 28 of this code.   


§ 2. This local law shall take effect immediately upon enactment.
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