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The Republican National Convention: Follow-Up on the Convention Detention of Protesters and Any Issues Surrounding Their First Amendment Right to Express Themselves.
Introduction



The Committee on Governmental Operations is conducting a second oversight hearing to identify and address public policy issues surrounding the City’s detention of protesters arrested during various rallies and marches held before and during the Republican National Convention (“RNC”). This hearing marks the fifth in a series of hearings conducted by the Committee since February 2003, regarding allegations that the City’s policies on regulating political marches and rallies infringe upon participants’ exercise of First Amendment Rights of freedom of speech, association and assembly. Past hearings have focused on the regulations governing the City’s permit application process and the criteria used by the City to determine an applicant’s suitability for a permit. The Committee has also examined policies on the policing of such events to ensure that a fair balance is struck between public safety and civil liberties. 


Today, the Committee will examine developments in the legal position of the City regarding the treatment and detainment of protesters arrested at the RNC since the Committee’s September 15th hearing on this matter. The Committee intends to inquire further into the allegations of poor conditions at Pier 75 – a former bus depot – where arrestees were detained while awaiting processing and arraignment. The Committee will continue to examine why the City was unprepared to handle the processing of the 1,821 people arrested during the RNC protests in a timely manner, resulting in hundreds not being arraigned within 24 hours, as required by law. 


 Today, the Committee expects to hear testimony from the Administration, the New York Civil Liberties Union (the “NYCLU”), United for Peace and Justice (“UPJ”), Legal Aid Society and various members of the advocacy community and members of the public.

BACKGROUND AND OVERVIEW


The New York City Administrative Code sets forth the procedures used by the City in the evaluation and eventual approval or disapproval of applications for permits to conduct parades or processions, such as a protest march or a demonstration in a public place.
 Police Department regulations further define the guidelines covering the application procedure, such as the specific information required of all applicants
 and the system for approving or disapproving permit applications.
  The City’s framework for the equitable evaluation and distribution of permits, however, has been criticized and the subject of litigation.


The Supreme Court has stated that “the government may impose reasonable restrictions on the time, place, or manner of protected speech.”
  However, such restrictions must still be content-neutral.  A complete ban on a medium of expression such as marching, or to police or handle “political” marches differently than other types of marches, would be an unreasonable restriction and would be presumptively unconstitutional.  


In 1998, Robert MacDonald brought an action in the federal courts arguing that the City’s permitting procedure infringes upon constitutional protections afforded by the First Amendment to the United States Constitution and, as a result, should be discarded.
  The U.S. District Court dismissed all but one of Mr. MacDonald’s claims, holding that the Commissioner’s decisions on permit applications were not content-based, but were determined by the conduct of the proposed procession or march, an area of significant and legitimate governmental concern.
  However, if such decisions to permit marches or how to police marches are motivated by political rather than legitimate legal concerns, a constitutional violation of protesters’ First Amendment rights may exist.
METHODS OF HANDLING LARGE EVENTS


Various jurisdictions have used different means to police mass demonstrations and other large events.  The New York City Police Department’s (“NYPD”) approach, as reflected during the February 15, 2003 antiwar protest rally, has been to use very large numbers of police officers to create a huge presence and interlocking metal barricades or “pens” to limit the location and mobility of protesters.  This method contrasts to the approach employed by the San Francisco police department, which is one of “facilitation.”
  “Facilitation” allows protesters to demonstrate without intervention, unless laws are broken.  Another approach, called “Negotiated Management,” is much more like San Francisco’s “facilitation” approach.  Such approach seeks to “tolerate a reasonably high level of… disruption.”
  The NYPD’s approach to the February 15, 2003 rally received criticism as unnecessarily escalating confrontation.
  


In the past couple of years, there has been criticism of the use of pens to limit the mobility of protesters during marches and rallies. However, criticism of tactics during the RNC has shifted from the use of metal pens to three new tactics that were utilized by the NYPD. One significant change in police tactics during the RNC protests was the use of “large nets and metal gates to restrain protesters, mostly those operating without permits,”
 prior to arrest. According to numerous accounts, however, this resulted in a fair number of people not participating in the protests to be swept up and arrested along with the protesters. The other two tactics included the use of undercover scooter patrols and bicycle officers. The NYCLU has reportedly expressed concerns with these new tactics
 and there have been reports that the police scooters were used to run into protesters.


The Committee intends to ask the administration about these new tactics, how else the City’s handling of the RNC protests differed from past protests and whether this marks an overall change in the City’s policy regarding protest marches and rallies.

PROCESSING OF DETAINEES


In New York State, an arrested person is to be arraigned without unnecessary delay.
  “A delay of arraignment of more than 24 hours is presumptively unnecessary and, unless explained, constitutes a violation” of such right.
  For hundreds of protesters arrested during the RNC, this did not happen, with some reportedly being held for as long as 66 hours.
 This prompted the National Lawyers Guild, the Legal Aid Society and civil rights attorney Norman Siegel to sue the City for their release. At the moment, the presiding State Supreme Court judge has found the City in contempt of court for failing to release some 500 protesters still in custody for over 24 hours without being arraigned by 6 p.m. on September 2, as per his order. If found in contempt, the City faces a $1,000 fine per protester not released by the court-ordered deadline, which, in total, could amount to $560,000.


Lawyers defending some of the protesters have contended that the NYPD was holding the protesters “intentionally until after the convention was over.”
 The NYPD has denied this claim, stating that the long delays were the result of arresting over 1,200 people in a 4-hour period on August 31st, which clogged the system. According to Corporation Counsel Michael Cardozo,  “[w]e had planned  for 1,000 over a 24-hour period, we had not planned for 1,200 in a four-hour period.”
 The City also contends that “the state’s fingerprint computer caused the problems” since it is not capable of processing “the large number of protesters’ prints;” a claim that the state Office of Criminal Justice and other sources in the court system deny.
  


The Committee intends to fully examine the issues behind the arraignment delays, and question the City’s policy on arraignment procedures, especially in regard to the arrest of protesters. 

CONDITIONS AT PIER 57 AND THE TREATMENT OF DETAINEES


With a total of 1,821 RNC protest-related arrests being made, it is understandable as to why the City set up a large facility to detain those arrested; however, the decision to use Pier 57 – a former bus depot - as a detention center has come under heavy criticism. Allegations of poor conditions and treatment came from detainees and their lawyers, such as having to sit on oil-imbedded floors that caused rashes. Joel Kupferman, an environmental lawyer called the place a “toxic nightmare” and reported asbestos-warning signs being posted at the pier.
 


Aside from conditions of the pier, allegations about the unfair treatment of the detainees have been made. Some detainees and their lawyers have reported people were “separated from their medications… and other maladies… went unaddressed for hours.”
 A spokesman for the Police Department denied the allegations that Pier 57 “was unhealthy or unsafe, or that prisoners were denied food or water.”
 Council Member Lopez “believes that the City’s treatment of protesters ‘constitutes police brutality’ and called on the Civilian Complaint Review Board and the City’s health department to investigate conditions surrounding the arrests and detentions.”
 Officials stated last week that 38 formal complaints have been filed with the Civilian Complaint Review Board, most of which appeared to be related to being detained for too long.


The Committee plans to ask the administration how Pier 57 was selected and what other sites were considered, if any. The Committee will also take a serious look into how the detainees were treated at the pier and whether or not anyone’s civil rights were violated.

DEVELOPMENTS SINCE THE SEPTEMBER 15th HEARING


There have been a number of developments in several of the legal matters in the weeks following the Committee’s first hearing examining the detention of protesters arrested during the RNC. On October 6th, the Manhattan District Attorney’s Office requested that all charges be dropped against the 227 people arrested at a protest march near ground zero. “[T]he peaceful conduct of the protesters and the brief duration of the march” were cited as the reason behind this decision.


The following day, the New York Civil Liberties Union files two suits in federal court against the City. One suit challenges the Police Department’s tactics in conducting mass arrests of protesters, the alleged conditions at Pier 57 and the length of time in which protesters were detained. The second suit charges that the Police Department improperly fingerprinted the protesters that were arrested. Under state law “police are only allowed to fingerprint people accused of violations if the person’s identity can’t be ascertained, if the individual is thought to be lying, or if their [sic] is suspicions that the individual is wanted by authorities.”
  The NYCLU also expressed concerns that the Police Department was creating a fingerprint database of political protesters, something that the Police Department denies. On October 19, it was reported that the Police Department informed the NYCLU that they were going to purge all the fingerprints taken of the protesters.


The Committee will inquire as to the status of any legal actions brought against the City, the remaining charges against the protesters arrested and the contempt of court charges and the potential fines levied against the City. 
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