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TITLE:
To amend the administrative code of the city of New York, in relation to newsracks.

ADMINISTRATIVE CODE:
Amends title 19 by adding a new section 19-128.1

BACKGROUND



The intention of Proposed Int. No. 943-A is to address the unregulated placement and maintenance of newsracks on the sidewalks of the City of New York.  In recent years this method of conveyance has proliferated to an unprecedented and alarming degree.  These newsracks frequently present an inconvenience and danger to the safety of persons using the City’s sidewalks or seeking to access the sidewalks when alighting from motor vehicles.  Oftentimes a glut of newsracks impedes the efficient flow of pedestrian traffic and results in foot traffic spilling off the sidewalks and into streets.


While reasonable regulation of the placement and maintenance of newsracks on the City’s sidewalks is the goal of Proposed Int. No. 943-A, the right to distribute written material is not meant to be denied.  This bill seeks to establish reasonable time, place and manner restrictions with regard to where newsracks may be placed and how they are to be maintained.  Proposed Int. No. 943-A attempts to provide ample access for the vending of written materials which is both rational and content-neutral.


Proposed Int. No. 943-A makes it unlawful for any person to install or maintain a newsrack on any City sidewalk without complying with the provisions set forth in the bill or any rules promulgated thereunder.  The bill defines a newsrack as “any self-service or coin-operated box, container or other dispenser installed, used, or maintained exclusively for the display, sale or distribution of written matter to the general public.”  The bill differentiates between a “single newsrack”, defined as a newsrack designed to hold only one publication, and a “multiple-vending newsrack”, defined as a newsrack designed to hold six or more different publications.   


Proposed Int. No. 943-A specifies that written approval must be granted by the commissioner of the New York City Department of Transportation (DOT), before any person may lawfully install or maintain one or more multiple-vending newsracks on a sidewalk.  The bill provides that within a business improvement district (BID), such written approval shall only be granted to a district management association.  Outside the confines of a BID, written approval for the installation and maintenance of one or more multiple-vending newsracks shall only be granted to an adjoining property owner.  


Application for written approval to install and maintain one or more multiple-vending newsracks must be made in writing to DOT on a form approved by the commissioner.  The application must include the name and address of the applicant, the proposed location of the multiple-vending newsrack or newsracks, whether the application is by or on behalf of a BID or an adjoining property owner (outside a BID), and any other information the commissioner requires by rule as necessary to give effect to this section.  The commissioner is required to issue a written approval or disapproval of the application within sixty business days of the filing of such application so long as such application is properly filed.  Failure of the commissioner to timely act shall result in the application being deemed approved.  Disapproval of a particular location shall not preclude the applicant from applying for an alternate location.  The commissioner is directed to set forth by rule standards, neutral as to content, for the allocation by a BID or adjoining property owner holding a written approval for a multiple vending newsrack of spaces for publications in such newsracks.


Proposed Int. No. 943-A also places limitations on the installation or maintenance of one or more single newsracks on City sidewalks.  The bill makes it unlawful to install or maintain single newsracks if either of the following circumstances are present.  First, the prohibition applies on any block face on which a multiple-vending newsrack is located pursuant to the commissioner of DOT’s written approval.  Second, installation or maintenance of a single newsrack is prohibited within a one hundred foot radius of a multiple-vending newsrack.


Written approval issued by the commissioner of DOT pursuant to this section shall expire three years from the date of issuance and shall not be transferable from person to person.  Any newsrack that is not a single newsrack or a multiple-vending newsrack pursuant to this section is prohibited from being installed or maintained on any sidewalk.  Additionally, Proposed Int. No. 943-A explicitly makes it unlawful to use a newsrack for any purpose other than to display, sell or distribute written matter to the general public.


Pursuant to the bill, the DOT commissioner is directed to promulgate by rule requirements he or she deems necessary relevant to the installation or maintenance of single or multiple-vending newsracks on City sidewalks.  Such rules may include, but are not limited to, the following:  “identification of the owner of a newsrack, a newsrack’s size, shape, appearance, material composition, placement, construction and maintenance, and any insurance and indemnification requirements that are imposed on an owner of a newsrack or the holder of a written approval issued pursuant to this section.”  The commissioner is also authorized to “promulgate such other rules as are necessary to carry out the provisions of this section.”  Finally, the text of the bill makes explicit reference to prohibiting the commissioner of DOT from regulating the content of the printed matter sold, displayed or distributed by newsracks.


Provision is made in the bill for the refusal to issue, renew or revoke written approvals to install or maintain one or more multiple-vending newsracks.  The commissioner may refuse to issue or renew such written approval, or may revoke same, should an applicant fail to comply with any of the provisions of this section or the rules promulgated pursuant to this section.  The commissioner may only undertake such action following the provision of due notice and an opportunity to be heard to the applicant.


The final substantive portion of the bill relates to the removal of newsracks.    

Proposed Int. No. 943-A sets out detailed procedures for removal.  As a general rule, the bill provides for an order demanding compliance with this section or any rules promulgated pursuant to this section to be served upon any owner or other person in control of a newsrack prior to the legal removal of an authorized newsrack.  The bill provides for due notice and an opportunity to be heard as well as a seven day cure period (from issuance of the order).  In the event that the recipient of the order fails to cure within the seven day period, removal of the newsracks and its contents to a place of safety is authorized.  The commissioner of DOT, his or her designee, an authorized officer or employee of any city agency or a police officer is authorized to provide for the removal of such newsrack.  If the newsrack and its contents are not claimed within thirty days of removal they are deemed abandoned and may be disposed of in a number of ways detailed in the bill.  Should a claim be filed within the specified time by a person lawfully entitled to possession of the removed newsack and contents, the newsrack and contents may be released to that person, but only after payment of specified items.  Such items are removal and storage costs as well as any penalties imposed for violation of this section or, if any proceeding for this violation is pending, upon the posting of a bond in an amount which would secure the payment of such costs and penalty should they be imposed.


Proposed Int. No. 943-A requires that DOT be notified by any city agency which installs or authorizes the installation of any physical object on a sidewalk or street or alters or authorizes any physical alteration of a sidewalk or street at least thirty days prior to the commencement of such activity.  The purpose of this requirement is to allow DOT the opportunity to determine whether such activity warrants a written order of removal to be served upon any newsrack permittee as outlined above.


Provision is also made in the bill to ensure that the installation and maintenance of newsracks does not impede governmental purposes designed to benefit the public, such as public utility purposes, public transportation, franchises, concessions, revocable consents, street widenings and capital projects, and does not interfere with the use of traffic signs, hydrants, mailboxes and the like.  In such events, the commissioner of DOT may, upon due notice and an opportunity to be heard, serve an order upon the owner or other person in control of such a newsrack requiring its removal within seven days of issuance of such order. Failure to remove such a newsrack after service of a removal order has been affected shall activate the procedures for removal, storage, abandonement, disposal and release previously described herein.


Proposed Int. No. 943-A also provides for removal of a newsrack and its contents where “exigent circumstances” exist.  For purposes of this bill, exigent circumstances include, but are not limited to, “unusually heavy pedestrian or vehicular traffic, the existence of obstructions in the public space, an accident, fire or other emergency situation, a parade, demonstration or other such event at or near the location of such newsrack.”  Should such an exigent circumstance exist, any owner or person in control of a newsrack must remove it after receiving notice that such newsrack must be removed by the commissioner of DOT, his or her designee, an authorized officer of employee of any city agency or a police officer.  Failure to comply with such a removal notice permits authorized personnel to remove the newsrack and its contents to a place of safety.


The DOT commissioner is required to hold an administrative proceeding to determine whether exigent circumstances actually existed at the time a newsrack was removed pursuant to the exigent circumstances provisions in the bill.  This hearing must be held by the commissioner within five business days of the removal of the newsrack and only upon written request to the commissioner.  A determination must be rendered within three days of the conclusion of the hearing.  If the commissioner determines that exigent circumstances did not exist, the newsrack must be replaced at the location from which it was removed.  If the commissioner determines that exigent circumstances did exist, or no hearing was requested, the newsrack and its contents are to be released to the owner or other person lawfully entitled to possession.  Provision is made in the bill for the proper procedure for disposal of a newsrack and its contents that were removed pursuant to the exigent circumstances provision.  Such procedures are implemented  when either no hearing was requested and no claim for the newsrack or its contents has been received within thirty days of their removal, or where no such claim has been made within thirty days of the rendering of a determination that exigent circumstances did exist.


Finally, Proposed Int. No. 943-A contains a severability clause.  This clause states that should any subdivision, paragraph, subparagraph, sentence or clause of this section be held to be invalid or unconstitutional by the decision of any court of competent jurisdiction for any reason, such decision will not affect the validity of the remaining portions of this section.
 

Changes from Int. No. 943


Proposed Int. No. 943-A contains several major substantive changes from Int. No. 943.  The following represents a summary of the significant differences. 


Int. No. 943 set out a list of finite criteria for where a newsrack permit could be denied by the commissioner of DOT.  Examples of prohibited locations included near crosswalks, fire hydrants and the like.  Denial of a permit under Int. No. 943 would have been fairly mechanical – if a proposed newsrack location was within one of the listed prohibited areas, the permit would be denied.  The only other way a permit could have been denied under Int. No. 943 would have been if the commissioner made a written determination finding that placement of a newsrack at the location applied for would impede the flow of pedestrian traffic or the ability of emergency services personnel to perform their authorized duties.  Additionally, Int. No. 943 did not restrict to whom a permit could be granted.


In contrast, Proposed Int. No. 943-A does not provide a list of prohibited locations.  Instead, the bill specifies that approval for a multiple vending newsrack may only be granted to specified applicants – only to a BID within the confines of a BID, and only to an adjoining property owner outside a BID.  There is no restriction on the placement of single newsracks under Proposed Int. No. 943-A, other than that they are prohibited on the same block face as a multiple vending newsrack or within a one hundred foot radius of a multiple vending newsrack.


Another difference between Int. No. 943 and Proposed Int. No. 943-A is that the former made no distinction between types of newsracks.  Int. No. 943 mandated that a permit be secured prior to the placement of any newsrack.  Proposed Int. No. 943-A, however, separates single newsracks from multiple vending newsracks and treats them differently.  Proposed Int. No. 943-A only provides for an express written approval process for the placement and maintenance of multiple vending newsracks, but none for singles.  Control over the placement and maintenance of single newsracks under Proposed Int. No. 943-A is achieved through the above described prohibitions against placing single newsracks in close proximity to multiple vending newsracks and through provision in the bill for rulemaking.


Int. No. 943 did not provide for how spaces within a multiple newsrack would be allocated for publications.  Proposed Int. No. 943-A addresses this issue by directing the commissioner of DOT to promulgate standards by rule for the allocation of spaces for publications within multiple vending newsracks which BID’s and adjoining property owners would be required to abide by.


Int. No. 943 provided that a fee, to be determined by the commissioner of DOT, be paid prior to the issuance of a newsrack permit.  There is no reference to the payment of a fee in Proposed Int. No. 943-A (although this may be imposed at a later time by rule).  


Int. No. 943 provided that a permit shall not be transferable, except with the written consent of the commissioner of DOT.  Proposed Int. No. 943-A simply provides that written approval for a newsrack shall not be transferable.


Finally, Proposed Int. No. 943-A cuts in half the effective date from one hundred and eighty days to ninety days after its enactment into law.

Update


The Committee on Transportation recessed a hearing on this bill on November 27, 2001 which was resumed and concluded on November 29, 2001.  At the November 27th considerable testimony was elicited from all interested parties.  Subsequent to that testimony, the following three changes were made to the bill.  First, the section of Title 19 of the Administrative Code of the City of New York being added by this bill was changed to 19-128.1 from 19-128.  Second, the definition of “sidewalk” was amended to conform to the exact definition already in use elsewhere in Title 19 of the Code.  Finally, the definition of “block face” was altered to mean “the area of sidewalk on one side of a street spanning from one intersection to the next and shall not include an intersecting sidewalk that shares a common corner.”  On November 29th the Committee heard additional testimony on this bill. 
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