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          1  COMMITTEE ON IMMIGRATION

          2                 CHAIRPERSON STEWART: Good morning.

          3  As Chair of the Immigration Committee, I want to

          4  welcome you all to the Committee's hearing on

          5  Resolution 240.  First, I want to recognize my

          6  colleagues, Council Member Martinez, Council Member

          7  Barron, and Council Member Liu from Queens.

          8                 In particular, I want to thank

          9  Council Member Martinez for introducing the

         10  important Resolution that brings us here today.

         11  Resolution 240, I know is very important to all of

         12  us.  And so I also want to welcome the legal and

         13  community advocates that are here today to testify.

         14                 Resolution 240 and the State

         15  Legislation it supports, will increase awareness

         16  among non- citizen defendants about the consequences

         17  a guilty plea or conviction could have on their

         18  immigration status.  If non- citizen defendants

         19  enter a guilty plea, or are found guilty, or

         20  convicted, in addition to serving time for their

         21  crimes, they could be deported, excluded from

         22  admission to the United States, or denied

         23  naturalization.               While there is

         24  currently a law that requires the courts to provide

         25  this information to immigrants in felony cases, the
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          2  information is often provided too late, or not at

          3  all, leaving many immigrants unaware of the

          4  ramifications entering a guilty plea would have on

          5  their ability to remain in the United States.

          6                 Resolution 240 will support Assembly

          7  Bill 5267, introduced by Assemblyman Espaillat,

          8  which will amend the criminal procedure law, to

          9  require that prior to acceptance of a guilty plea,

         10  New York State Courts would advise defendants who

         11  are not United State's citizens, that a guilty plea

         12  may result in deportation, exclusion from admission

         13  to the United States, or denial of naturalization.

         14  This bill will significantly expand the number of

         15  immigrants who are notified of these consequences,

         16  by requiring that judges advise immigrants in both

         17  felony and misdemeanor cases.

         18                 Twenty other states and Washington

         19  D.C. Already have laws in the books that require

         20  states to advise immigrants in both felony and

         21  misdemeanor cases.  New York State needs a stronger

         22  law.

         23                 The number of immigrants with

         24  criminal convictions deported annually has risen

         25  significantly over the past two decades, from just
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          2  under 6,000 in 1988 to 37,000 in 1996, and more than

          3  79,000 in the year 2003.  In light of these

          4  statistics, it is more important than ever that

          5  immigrants in the criminal justice system in New

          6  York City, know their rights.

          7                 Before I call on the sponsor of this

          8  Bill,  I would like to recognize, joining us is

          9  Council Member Palma, who has just arrived.  Council

         10  Member Martinez, do you have an opening statement?

         11                 COUNCIL MEMBER MARTINEZ:  Thank you,

         12  Mr. Chair for your leadership in this Committee, and

         13  for recognizing the importance of addressing this

         14  issue here at the City Council.  As you mentioned

         15  this is an important issue, not only an issue that

         16  concerns many New Yorkers, but also many families.

         17  The situation in the City of New York, and

         18  throughout the nation, after September 11th, is the

         19  fact that there are many families that are divided,

         20  a lot of information are not being given to a lot of

         21  immigrants, and one is sure that the due process and

         22  that justice is served for all.

         23                 The purpose of this hearing, as you

         24  mentioned, is to hear from some of the advocates and

         25  some of the family members, and even some of our
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          2  colleagues in Albany, about the situation of

          3  immigrants and individuals not being given the

          4  correct advice, or the information before plea

          5  bargaining or entering into a guilty plea in the

          6  State of New York, and the consequences of entering

          7  into a guilty plea, which result in a deportation

          8  process.

          9                 As we read early this week in the New

         10  York Times, a story about a hard- working man who at

         11  one point did lose his job, and jumped the turnstile

         12  in the train.  And later on, not even did he do six

         13  weeks in jail for doing this, but he only did three

         14  days.  And he was never warned that if he did enter

         15  to a plea bargain, this would result in a

         16  deportation.

         17                 So we are not talking about major

         18  crimes that are committed by an individual.  We are

         19  talking about as simple as jumping the turnstile in

         20  the train, that if you are not warned, you could be

         21  deported, your family will be divided.  And we want

         22  to ensure that we send the right message in New York

         23  City, and that the State of New York should also

         24  have more of a human feeling and a human touch when

         25  individuals in the criminal justice system.
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          2                 And more than that, I think that we

          3  also want to hear, Mr. Chair, that after we present

          4  that this Resolution here in the City Council, this

          5  issue has taken great interest in Albany.  I will

          6  tell you that already, there are two different

          7  versions in the State Senate.  Senator Schneiderman

          8  has presented a new bill in the Senate, which asks

          9  that the Court be held accountable for when an

         10  individual is not advised or warned that entering

         11  into a guilty plea will result in deportation.  I

         12  know that Assemblyman Espaillat is also currently

         13  looking at his version, because we want to have

         14  accountability also with this issue.  Not that we

         15  just have a warning and nothing happens as a result,

         16  if that warning is not given or advised.

         17                 But we want it documented in the

         18  Court system, that when an individual enters there,

         19  that the judge is held accountable to ensuring that

         20  that advice is given, and that it is recorded in the

         21  court records.  And if it does not happen, than the

         22  guilty plea will not stand.

         23                 I mean those are the issues that are

         24  taken up in Albany.  This is a serious issue.  Many

         25  families are being divided.  And I think that we
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          2  here at the Council, once again, through your

          3  leadership, we are taking the forefront on this

          4  issue to ensure that Albany understands that this is

          5  a crucial item, and a crucial issue that needs to be

          6  addressed here in the State of New York.

          7                 Thank you, Mr. Chair.

          8                 CHAIRPERSON STEWART:  Any of my

          9  colleagues would like to make a statement?  With

         10  that in mind, we will call our first witness, the

         11  legal advocates.  And we call Marianne Yang, from

         12  the New York State Defenders Association and

         13  Immigrant Defense Project.  Also we will call

         14  Claudia Slovinsky, from the New York City Bar

         15  Association.  And also, Bryan Lonegan, from Legal

         16  Aid.

         17                 If you can please identify yourself,

         18  and then you may begin.  Can you turn on the mic,

         19  please?

         20                 MS. SLOVINSKY:  Good morning.  My

         21  name is Claudia Slovinsky, I am the Chair of the

         22  Immigration and Nationality Committee of the

         23  Association of the Bar of the City of New York. And

         24  I thank you for this opportunity to talk about this

         25  extremely important issue.  We have a subcommittee
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          2  that is dedicated to this issue.  And has been one

          3  of our main focuses of work in the last year- and-

          4  a- half.

          5                 I am personally, in addition to my

          6  position as Chair, an immigration attorney

          7  practitioner here in New York City for the past 25

          8  years.  This is a subject that has daily walked into

          9  my office.  And I feel passionately about the

         10  requirement, the need for a solution.

         11                 The immigration consequences,

         12  specific, and especially, deportation are not

         13  collateral consequences of criminal convictions

         14  anymore.  They are part and parcel of our criminal

         15  justice system.  I think we all know, I am not going

         16  to take my time with the legal changes that have

         17  taken place since 1996, particularly that have led

         18  to those changes.

         19                 I think it is fair to say, that for

         20  most people that are brought before the criminal

         21  court system, consider the punishment that is needed

         22  out there, including time in jail, and significant

         23  time in jail pales in comparison to what the

         24  punishment is of banishment from where they have

         25  lived for all their lives, sometimes, and leaving
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          2  their families behind, and the kind of affect that

          3  there is on those families.

          4                 In a State like New York, with the

          5  high immigrant population that it has and your

          6  report this morning, clearly lays out the

          7  demographics of New York City's population.  The

          8  immigration consequences are the invisible elephant

          9  in the room in any criminal courtroom.  And that is

         10  what makes them so treacherous.

         11                 We believe that a meaningful advisal

         12  (phonetic) is the critical link between these two

         13  parts of punishment, between the criminal

         14  conviction, which as Council Member Martinez has

         15  pointed out, is often quite small and insignificant,

         16  and there is where the treachery is, and the

         17  deportation consequence, which is, of course, huge.

         18                 What we are talking about here is the

         19  basic notion of fairness, a need to know.  And I

         20  think in a democratic society it is difficult to

         21  come up with a rationale with why people should not

         22  be given an opportunity to know.  And in fact the

         23  integrity of the entire State criminal justice

         24  system, that delivers people unknowingly into

         25  jeopardy, much worse than the perhaps small
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          2  punishment in that criminal courtroom could result

          3  in, is really, that integrity is called into

          4  question.

          5                 The good news is that the solution

          6  here actually requires no money expenditure, which

          7  might be rare in laws today. In reviewing the

          8  various bills that there are, and I believe that

          9  there is a little bit of a disconnect between the

         10  resolution and the kinds of plans that this Council,

         11  or elements of any law change, and what the actual

         12  law is that is being proposed up in Albany, is that

         13  any meaningful advisal system must include a remedy.

         14    And we do not see that, currently, in this bill

         15  and think that it is absolutely vital.

         16                 The rate now, as we know, the only

         17  requirement now in the New York State Advisal

         18  System, which by the way of all the immigrant rich

         19  population states in the country, California, Texas,

         20  Florida, New York has the absolute weakest advisal

         21  provision of any of them.  And obviously, I think we

         22  are all in agreement that it is time for a change.

         23  But the weakness and what makes it even weaker than

         24  it is on paper, is the fact that there is no remedy

         25  in it.  And we have some estimates of as low as 10
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          2  percent of the time these advisals are actually

          3  given, we are talking about felony cases.

          4                 The fact that it is not even required

          5  in misdemeanors is even more treacherous.  Because I

          6  cannot tell you how many times, for example, I will

          7  get a phone call from criminal defense attorney

          8  saying, it was not such a big deal, it was just a

          9  little misdemeanor, that cannot possibly be

         10  consequences of that.  That is where the traps are.

         11  And if this law is not extended to cover all

         12  felonies, misdemeanors, violations, the way the

         13  immigration law is written, people are going to fall

         14  into those traps unknowingly.  And we will not have

         15  done our job, really in protecting it.

         16                 One thing I would like to point out,

         17  is obviously, that the remedy would require, would

         18  put judges on notice that they must give these

         19  advisals.  And of course, the remedy is something

         20  that we hope would never have to be utilized.  That

         21  are utilized only in those small cases, where in

         22  fact somebody missed that requirement of the

         23  courtroom where the judge did not give that advisal.

         24

         25                 I just wanted to point out that the
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          2  current State Law, and we have to be aware,

          3  currently, not only is neutral on the subject of

          4  remedy, but in fact specifically prohibits a failure

          5  to give the notice in felony cases, as a forming the

          6  basis of a motion to vacate a plea, for a vacatur of

          7  a conviction, and withdrawal of a plea.  So not only

          8  is it neutral, it is negative.  So that really needs

          9  to be completely removed, and in fact an affirmative

         10  obligation to provide for vacatur of convictions

         11  when the remedy is not given.

         12                 The Association of the Bar looks

         13  forward to working with the Council on this issue.

         14  As it progresses with its work, we are willing to do

         15  whatever the Council needs in furtherance of that.

         16  And I leave it to my colleagues to further detail

         17  some of these legal issues.

         18                 Thank you very much.

         19                 CHAIRPERSON STEWART:  Before we have

         20  the next speaker, we would like to recognize,

         21  Council Member Letitia James from Brooklyn.  Do you

         22  want to make a statement?  You may begin Ms.

         23  Marianne Yang.

         24                 MS. YANG:  Good morning.  My name is

         25  Marianne Yang, I am the Director of the Immigrant
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          2  Defense Project of the New York State Defenders

          3  Association.  And I thank you for this opportunity

          4  to speak with you today.

          5                 Congress's sweeping changes to our

          6  immigration laws in 1996, coupled with vastly

          7  heightened enforcement, has brought more than one

          8  million deportations since 1996, 150,000 of them in

          9  2002 alone.  Roughly half of that figure is what

         10  ICE, formerly INS, designates as criminal.  In New

         11  York City, where the foreign- born population is

         12  more than 35 percent, immigration officers are

         13  stationed at Rikers Island and other City jails,

         14  aggressively dropping immigration detainers at a

         15  fast clip on those they suspect are deportable.  Too

         16  many New York residents are then finding themselves,

         17  after serving their criminal sentences, or when

         18  their criminal cases are over, in remote immigration

         19  detention centers.  Sometimes as far away as

         20  Oakdale, Louisiana, very far away from their

         21  families and their communities, without any rights

         22  to paid counsel when they cannot afford it, forced

         23  to defend against deportation by themselves.

         24                 We launched the Immigrant Defense

         25  Project in 1997, to respond to these drastic
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          2  immigration law and enforcement changes, and to try

          3  to defend the rights of non- citizens who may be

          4  deported, detained, denied citizenship, or barred

          5  from ever legalizing their immigration status, as a

          6  result of any interaction with the criminal law.

          7  And among other things that we do, we advise non-

          8  citizens accused of crimes and their defense counsel

          9  on the immigration consequences of pleading guilty

         10  to the crimes that they are charged with, but also

         11  alternative plea dispositions, so that people can

         12  make an informed decision and try to avoid, or

         13  minimize these often devastating immigration

         14  consequences.

         15                 Our projects experience over the

         16  years, has informed our support of a law that would

         17  first require a fair immigration warning to non-

         18  citizens pleading guilty in criminal proceedings,

         19  including misdemeanor proceedings and lesser

         20  proceedings.  And second, to provide an effective

         21  remedy if that warning is not given.  Such a warning

         22  and remedy would vastly improve upon New York's

         23  present system of providing an immigration warning

         24  upon guilty plea to certain felonies only. And that

         25  current system, expressly disallowing any remedy, if

                                                            16

          1  COMMITTEE ON IMMIGRATION

          2  the court fails to administer the warning as

          3  required.

          4                 Over the years, our Project has

          5  received thousands of calls from immigrants and

          6  their families, their loved ones, their criminal

          7  defense and immigration counsel.  Scores of these

          8  New York City residents who contacted us were

          9  removed, or continue living here in New York at risk

         10  of removal, for having plead guilty to New York

         11  misdemeanors, or even in some cases, violations.

         12  Which as you all know, are not even considered

         13  crimes under New York law.  We advise many of those

         14  who have not yet been placed in immigration

         15  proceedings that any travel abroad, applying for

         16  citizenship, or even applying for their greencard,

         17  identity of lawful permanent resident status, often

         18  triggers immigration enforcement action.  So in

         19  effect, many of these affected immigrants and their

         20  families, essentially live with the constant and

         21  unending threat of deportation hanging over their

         22  heads.  There is not statute of limitations in

         23  immigration law for any criminal disposition.

         24                 I am submitting to you today, and it

         25  is attached to my testimony, a list of the numerous
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          2  examples of New York misdemeanor or violation

          3  offenses that will or may make an immigrant

          4  removable from the U.S., or ineligible for

          5  citizenship. Even in many cases where they have

          6  served no time in jail, perhaps community service

          7  may be even justified.  Immigrants are barred from

          8  applying for a citizenship for up to five years, for

          9  such minor infractions as two Theft of Services,

         10  turnstile jumping, or theft of cable offenses, what

         11  Councilman Martinez mentioned.  A lawful permanent

         12  resident with a single violation, non- crime for

         13  unlawful possession of marijuana, is barred from

         14  citizenship, and under some circumstances deportable

         15  without any avenue of relief at all.

         16                 This in fact, is a concrete example,

         17  happened to a St. Lucian woman that we helped over

         18  the years.  Who at age 16 received her only lasting

         19  criminal disposition, this violation for having a

         20  burning marijuana joint in a public park.  She

         21  subsequently traveled to St. Lucia to visit her

         22  grandmother, a very brief trip abroad.  And when she

         23  came back, she was shackled at the airport.  And she

         24  spent the next three years of her life in seven

         25  immigration detention facilities across the United
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          2  States.  She did not receive an immigration warning

          3  because currently the New York system has no

          4  mechanism in place to require a court to give that

          5  immigration warning.  Had she received that warning

          6  she could have investigated and would have known

          7  that with her defense counsel they had a very

          8  obvious and simple alternative plea option, that

          9  would have resulted in a youthful offender

         10  disposition, that would not have had this

         11  excruciating affect on her and her family.

         12                 Of the 22 or so jurisdictions that

         13  currently mandate warnings to their criminal

         14  defendants, including other immigrant heavy states

         15  such as California, Florida, and Texas, New York

         16  currently stands alone with Maine, in not extending

         17  its warnings to non- felony proceedings.

         18  Unintentionally promoting a misconception among New

         19  York's non- citizen community and their defense

         20  attorneys that only felonies carry negative

         21  immigration consequences.

         22                 As Ms. Slovinsky mentioned, New

         23  York's current scheme is remarkable in yet another

         24  deplorable respect.  The current criminal procedure

         25  law 220.50, subsection 7, expressly provides that
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          2  any failure by the court to give the required

          3  warning before a guilty plea, will not form the

          4  basis of attacking a conviction, for withdrawing a

          5  guilty plea, and facing the criminal charges anew.

          6  Most probably as a result of this deficiency, many

          7  New York courts simply fail to provide the

          8  immigration warning, treating more as an optional

          9  advisory provision, rather than a mandatory one.  At

         10  least ten other jurisdictions already provide for a

         11  remedy upon a court's failure to provide an

         12  immigration warning.  And among the remaining

         13  jurisdictions that provide the warning, most others

         14  remain silent.  New York by expressly disallowing an

         15  appropriate remedy, stands misaligned with its

         16  sister states that have looked to this issue.

         17                 A number of pending bills in the

         18  State Senate and Assembly go to varying lengths to

         19  improve upon our current immigration warning scheme.

         20    State Assembly Bill A5627 supported by the

         21  resolution on the table today, 240, laudably extends

         22  immigration warnings to misdemeanor pleas of guilt.

         23  It does not currently, however, extend that warning

         24  to pleas to violations. Nor does it provide for a

         25  fair remedy upon failure to warn, or at least
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          2  eliminate the express exclusion of a remedy that is

          3  currently in place.

          4                 For those reasons, on behalf of the

          5  Immigrant Defense Project, I ask that this Committee

          6  consider the relative merits of aspects of other

          7  pending State bills as well, such as S3367, and

          8  A11249, both of which extend the warning to lesser

          9  proceedings and provides a remedy.  And to S7001,

         10  what Councilman Martinez mentioned as Senator

         11  Schneiderman's bill that does provide an effective

         12  remedy.

         13                 In closing, I urge this Committee to

         14  support reform of New York's immigration warning

         15  system, to eliminate what is a meaningless

         16  distinction between felony pleas and pleas to lesser

         17  offenses.  And render the immigration warning more

         18  meaningful by providing a possible remedy.  Such

         19  reforms would promote greater fairness to non-

         20  citizen defendants in criminal proceedings, greater

         21  confidence in the criminal justice system among New

         22  York's diverse population, and much needed

         23  protection of our immigrant communities.

         24                 Thank you.

         25                 MR. LONEGAN:  Good morning.  My name
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          2  is Bryan Lonegan.  I am an attorney with the Legal

          3  Aid Society.   I am testifying today on behalf of

          4  the Society in regards to the City Council's

          5  resolution in support of Assembly Bill 05267.  I

          6  have submitted to the Committee a prepared written

          7  testimony that is much more extensive.  But I

          8  particularly, would like to note, to bring to the

          9  Committee's attention that we have suggested

         10  specific language that we propose be drafted into

         11  the CPL in regards to this issue.

         12                 I also have given every Council

         13  Member a copy of this brochure, which we have just

         14  printed as a pro se manual for immigration detainees

         15  who do not have counsel.  Its use for you is to just

         16  fully explain the arcane process people need to go

         17  through to survive in immigration proceedings.

         18                 The Legal Aid Society is not only the

         19  City's oldest and largest criminal defense agency,

         20  we are also the City's only free legal service

         21  provider for New Yorkers who are in immigration

         22  proceedings because of their criminal convictions.

         23  And I am the only free attorney available to people

         24  who are detained, New Yorkers who are detained

         25  pending removal.  I do not say that as a boast as

                                                            22

          1  COMMITTEE ON IMMIGRATION

          2  much as a reflection of a deplorable lack of

          3  counsel.  I can tell you that approximately 80

          4  percent of the people that I see in the Bergen and

          5  Passaic County jails are without counsel in

          6  immigration proceedings.

          7                 I am not sure that the Committee is

          8  aware, but New Yorkers who are detained because of

          9  immigration violations due to their criminal

         10  convictions are detained in the Passaic County Jail

         11  in Paterson, New Jersey, the Bergen County Jail in

         12  Hackensack, New Jersey.  And when those two jails

         13  reach capacity, which is about 400, the overflow is

         14  sent down to Oakdale, Louisiana.   It does not

         15  matter that the detainee's family is up here.  It

         16  does not matter that the evidence that they need to

         17  defend themselves is up here.  It does not matter

         18  that there is even less free legal service available

         19  in Oakdale.  It is just a question of money for the

         20  federal government.

         21                 The Society is extremely pleased that

         22  the City Council has expressed such concern for this

         23  bill.  But in order to fully understand the need to

         24  enhancing the protections in the Bill, it is

         25  important for the City Council to be aware of just
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          2  what is at stake.  As the Chair noted, the federal

          3  government statistics are very telling.  In 1986,

          4  1,978 people were deported just because of their

          5  criminal convictions.  That number rose last year to

          6  77,000.

          7                 But another statistic that the

          8  Committee should be aware of is the population of

          9  persons detained by immigration authorities, because

         10  of the mandatory detention provisions of the

         11  Immigration and Nationality Act.  The detained

         12  population of immigrants has gone from 5,000 in 1996

         13  on any given day, to 25,000 on any given day in

         14  2003.

         15                 Given the State of Affairs,

         16  immigrants in criminal proceedings need to be

         17  extremely careful how they resolve their criminal

         18  charges.  Plea- bargaining, after all, is a cost

         19  benefit analysis.  It requires the defendants to

         20  balance the surety of certain consequences through a

         21  plea against the uncertainty of trial.  In many

         22  cases, a defendant's choice is between conviction by

         23  plea with no jail time, verses conviction after

         24  trial with jail time.  Of course, in order to make

         25  an informed decision, a defendant needs to be fully
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          2  informed of the consequences of the plea.  But New

          3  York law, as it stands now, does not mandate that

          4  aliens be informed of the immigration consequences

          5  prior to their plea.  In any other commercial

          6  context, this deprivation of such critical

          7  information would be deemed consumer fraud.

          8                 Moreover, the New York Court of

          9  Appeals has held that criminal defense attorneys, in

         10  the case of People verses Ford, has held that

         11  criminal defense attorneys are under no professional

         12  obligation to inform their clients of the

         13  immigration consequences of a plea.  And if they

         14  fail to do, so it is not ineffective assistance of

         15  counsel.

         16                 Last year in a case call McDonald,

         17  the court went on to state, that if defense counsel

         18  does offer information on immigration consequences,

         19  and is wrong, than that is ineffective assistance of

         20  counsel.

         21                 If you take those two cases together,

         22  it sends a very clear message to the defense Bar, do

         23  not say anything about the immigration consequences

         24  of a criminal conviction.

         25                 Thus, the only possibility for
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          2  assuring aliens fairness in plea- bargaining is

          3  through legislative mandate.  But Assembly Bill 5267

          4  has a fatal flaw in that it fails to provide a clear

          5  remedy for the alien for the court's noncompliance.

          6     The Bill states that absent a record that the

          7  court provided advisement the defendant shall be

          8  presumed not to have received the required

          9  advisement.  This new language simply begs the

         10  question, what effect does the courts failure to

         11  properly advise the defendant have on the validity

         12  of a defendant's plea.  Will the defendant who is

         13  not properly advised have the opportunity to return

         14  to court and withdraw his plea, if he is later

         15  placed in removal proceedings?  A remedy needs to be

         16  put in place.

         17                 We suggest an amendment to Section

         18  440.10 of the CPL to allow the withdrawal of pleas

         19  when a person has not been advised of their rights,

         20  once the person has been placed in removal

         21  proceedings and they can demonstrate prejudice.

         22                 Furthermore, the Bill's legislative

         23  findings and declaration states that it is the

         24  intent of the legislature that no defendant shall be

         25  required to disclose his/her legal status to the
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          2  court at the time of the plea.  A better and more

          3  enforceable approach, however, would be to

          4  incorporate the legislature's concern directly into

          5  the text of the statute, as is the case in

          6  Massachusetts.   Such a provision is absolutely

          7  necessary if the immigrant community is to maintain

          8  any level of confidence that they can appear in

          9  court without subjecting themselves to further

         10  difficulties.

         11                 Moreover, the advisory must be non-

         12  waivable. Currently, particularly in pleas to

         13  misdemeanors, a defense counsel will waive formal

         14  allocution so that many of the rights that the

         15  statutes require to be administered are not in fact

         16  administered.  The justification for allowing the

         17  shortened colloquy with the court, is the

         18  presumption that defense counsel has fully advised

         19  the client of all his rights prior to the plea. But

         20  given the Court of Appeals' decisions in Ford and

         21  McDonald, that defense counsel need not advise their

         22  client of the immigration consequences, that

         23  presumption would be invalid.

         24                 Finally, the Society is a little

         25  concerned about the placement of the advisory
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          2  statutes in sections governing arraignments.  It is

          3  now going to be divided up between three statutes.

          4  All of which pertain to what advisories need to be

          5  given to a person at arraignments.  Placing these

          6  provisions in sections governing arraignments may

          7  later be interpreted as a requiring such advisals

          8  only at arraignments.  Since pleas may be taken at

          9  any time during the life of a case, sometimes months

         10  or years after arraignment, it should be made clear

         11  that the advisory must be made at any time a plea is

         12  made.

         13                 In sum, the Legal Aid Society urges

         14  the City Council to endorse the Assembly Bill, but

         15  with the explicit provisos that the bill must be

         16  amended to allow the withdrawal of a plea entered

         17  without proper advisement, to not require defendants

         18  to disclose their immigration status in court, to

         19  render the advisory non- waivable, and to apply at

         20  any time a plea is taken.  It is only in this way

         21  that New York can restore fundamental fairness to

         22  the plea bargaining process for non citizen New

         23  Yorkers.

         24                 Thank you.

         25                 CHAIRPERSON STEWART:  I want to go
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          2  back to a statement that was made earlier.  Before I

          3  ask my colleagues, those who have questions, I want

          4  to ask a few questions.

          5                 First of all, I think Ms. Yang stated

          6  that there are no statute of limitations for

          7  immigration law.  You made that statement.  What is

          8  the remedy for if a youngster may have taken a plea,

          9  as a teenager or as a juvenile, and this comes up

         10  later now that he is an adult?  What is the remedy?

         11  How would that be handled?

         12                 MS. YANG:  I will give you the

         13  example of this woman that we tried to help.  The

         14  young woman from St. Lucia. The only possible

         15  remedy, even if she is say now, 50 years old, as

         16  long as that conviction stands there is no remedy.

         17  And she would have been stuck.  The one avenue that

         18  we then tried to pursue, is to vacate that remedy, a

         19  New York law for her with criminal counsel to try to

         20  vacate that plea on the basis of legal error or

         21  defect.

         22                 The current scheme right now does not

         23  contemplate a mechanism to do that, that withdrawal

         24  of the plea, the remedy that I mentioned where

         25  someone did not know about the immigration
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          2  consequences.  So in most cases, one cannot

          3  effectively vacate that conviction and avoid the

          4  consequence.  Other than that, ones hands is often

          5  tied.

          6                 MS. SLOVINSKY:  One more really

          7  sinister, as if though there was not enough in the

          8  immigration law, there is recent case law said that

          9  the vacatur of a criminal conviction for purposes

         10  having to do with immigration consequences does not

         11  count.  That the criminal conviction still stands.

         12  So, some of these remedies that appear to be

         13  remedies at a state level are not even honored by

         14  the deportation mechanism.

         15                 MR. LONEGAN:  With the Committee's

         16  indulgence, I would like to tell you about a case

         17  that leaves me awake at night, and I think is the

         18  poster child for exactly what is wrong with our

         19  immigration laws.  The man's name is Hemith

         20  Mohabear(phonetic).  He came to the United States

         21  from Guyana, in 1993.  His wife a United States

         22  citizen had petitioned for him. He came here.  He

         23  went to the APEX Air Conditioning School, learned a

         24  skilled trade, became a skilled craftsman.  He was

         25  also a musician who performed at Hindu and Christian
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          2  religious ceremonies.

          3                 In 1996, he was walking towards the

          4  studio where he recorded music, where he was

          5  approached by a man who looked like a drug addict

          6  who was in desperate need.  And the man asked Hemith

          7  to buy him a bag of crack.  Hemith said no, and

          8  proceeded to walk on, but the man persisted.  So

          9  Hemith said give me your ten bucks and he bought him

         10  ten dollars worth of crack from a dealer around the

         11  corner.  Hemith was immediately arrested by

         12  undercover cops.  It was an undercover buy and bust.

         13    He was charged with sale, which is a felony, and

         14  which usually at the time carried a sentence of two

         15  to six years.  But usually with was dealt with first

         16  time offenders with no record, with an offer of

         17  probation.  Hemith rejected that offer because he

         18  insisted he was not a drug dealer.

         19                 He went to trial and interposed the

         20  defense known as agency, which is a very hard

         21  defense to prevail on.  But he won.  But a jury

         22  convicted him of simple possession of a controlled

         23  substance, the ten dollars worth of crack.  And the

         24  judge imposed a $250 fine.  He turned to his defense

         25  counsel, is this going to hurt me in any way with
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          2  immigration?  And the defense counsel said I have no

          3  idea, but do not bother to appeal because it is not

          4  worth the money.  So he did not appeal.

          5                 Now fast forward, it is now 2001, he

          6  has now been clean for five years, no criminal

          7  record.  He is eligible to apply to become a

          8  citizen, and is intending to do so when his mother

          9  in Guyana falls ill.  He goes to Guyana, visits her

         10  for two weeks.  And when he comes back through JFK

         11  he is stopped by immigration authorities.  Because

         12  of his conviction, he was subject to mandatory

         13  detention.  And because of his conviction, he was

         14  subject to mandatory removal.

         15                 Now, he was stopped in April 2002,

         16  the judge ordered his removal in September 2002.  He

         17  appealed but ran out of money, so he withdrew his

         18  appeal in January of 2003.  I met him at a Know Your

         19  Rights Session in July of 2003.  He was on the 30th

         20  day of a hunger strike, which was receiving some

         21  media attention.  Hunger strikes are very common by

         22  immigration detainees, but they usually only last a

         23  meal or two.  This one was very, very sincere.

         24                 I thought I had a way of helping him

         25  by trying to reopen his conviction, so that he could
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          2  file a late appeal.  In which case there would be no

          3  conviction and then all of the immigration

          4  consequences would become a nullity.  I spent two

          5  days at the Queens District Attorneys Office.  I

          6  worked my way up the bureaucratic food chain.  I

          7  begged and pleaded that they join me in a 440 motion

          8  to withdraw his plea, simply so that he could file a

          9  late appeal.

         10                 And all that was going to do was

         11  allow Hemith to get out of detention and become a

         12  citizen.  The District Attorney's Office position

         13  was we do not accept the jury's verdict, we think he

         14  was a drug dealer.

         15                 I have tried repeatedly to help

         16  people withdraw their pleas.  And I basically, the

         17  District Attorneys Office is usually not cooperative

         18  in this sense.  I failed in my effort in the

         19  November of 2003, the immigration judge had to, very

         20  sadly, he apologized to my client, but he had to

         21  reinstate the removal order.  Hemith was removed

         22  actually, to Guyana until April 2004. He spent two

         23  years in the Passaic County Jail in New Jersey.

         24                 His wife, a citizen, and his 12-

         25  year- old son have now suffered a tremendous loss of
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          2  income, not to mention the loss of a parent.  So, he

          3  is basically, that is why I said Hemith is the

          4  poster child for what is wrong with immigration law.

          5    But if he had been properly advised of the

          6  immigration consequences, he would never have

          7  traveled to Guyana.  And none of this would have

          8  happened.

          9                 CHAIRPERSON STEWART:  Council Member

         10  Liu.

         11                 COUNCIL MEMBER LIU:  Thank you, Mr.

         12  Chair.  I want to commend you for convening this

         13  hearing.  And I want to thank Council Member

         14  Martinez for bringing forth this important

         15  Resolution to our body.

         16                 I just wanted to thank the Bar

         17  Association, and the New York State Defenders

         18  Association, and the Legal Aid Society for your

         19  important testimony today.  And to add to what they

         20  have already said, what little I could contribute.

         21  Which is that in the nearly three years that I have

         22  served as a member of this body, I have had numerous

         23  cases brought to my attention in my office about a

         24  seemingly small offenses that have led to, what I

         25  consider, effectively, life sentences.  That is what
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          2  we are talking about here.

          3                 Number one, the minor offenses such

          4  as jumping a turnstile, or going through the gate,

          5  more often rather than jumping the turnstile, going

          6  through the gate in a subway station, has led to

          7  these life sentences.  In many of those cases it is

          8  questionable whether those individuals were even

          9  guilty of those offenses, but it was just easier to

         10  go along with it rather than to face extremely long,

         11  lengthy, and costly legal proceedings.  And so

         12  people pled guilty not knowing the extreme

         13  consequences of such a seemingly simple plea.

         14                 And we could avoid a lot of these

         15  problems, if the New York State Law was amended so

         16  that this information would be fully disclosed to

         17  all the people involved in such pleas.  There are

         18  lots of real case, real life examples of the

         19  consequences of the law that is currently on the

         20  books.  And it is those individuals that we have to

         21  consider when we hopefully vote on this Resolution,

         22  soon.  And implore the State Legislature to make the

         23  amendments to State Law.

         24                 Again, a simple misdemeanor plea

         25  should not result in a life sentence, a life
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          2  sentence that is not just about the paperwork

          3  associated with becoming a citizen, but in effect

          4  being separated from your family and loved ones.

          5                 Thank you.

          6                 CHAIRPERSON STEWART:  Before I call

          7  on Council Member Martinez, I would like to

          8  recognize joining us is a friend from Brooklyn,

          9  Council Member Lew Fidler.  Council Member Martinez.

         10                 COUNCIL MEMBER MARTINEZ:  Thank you,

         11  Mr. Chair. Again, I want to thank the Bar, Legal Aid

         12  Society.  I just want to again, note for the record

         13  that we are holding the meeting on this Resolution

         14  and bringing the issue forward.  But Mr. Chair, we

         15  are currently looking at the most recent version of

         16  the bills that were presented in the Senate by

         17  Senator Schneiderman.  And at the Assembly level, it

         18  is my understanding also that Assemblyman Espaillat

         19  is looking to change the language to include remedy

         20  on the bill.

         21                 But again, it is so important that we

         22  move forward and bring this issue forward and start

         23  discussing it, and bring attention to it.  Because

         24  everyday there are hundreds of families that are

         25  being divided, I mean that is the view that I have
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          2  on it, because of the lack of the courts, the

          3  negligence of the Court of the State of New York to

          4  advise individuals of the consequences of plea

          5  bargaining or accepting a guilty plea.

          6                 You mentioned, Bryan, that the

          7  District Attorney's are not too open to this idea?

          8                 MR. LONEGAN:  I have generally found,

          9  the problem is when you want to go and reopen a case

         10  on a 440 motion, unless you have the cooperation of

         11  the DA you are not going to be able to get it done

         12  in time to affect immigration proceedings.  So, it

         13  is not like I could simply apply to the Court and

         14  combat the DA, I need their cooperation.

         15                 COUNCIL MEMBER MARTINEZ:  But what

         16  about on the issue of having a mandate from the

         17  court of advice?

         18                 MR. LONEGAN:  I would not be able to

         19  speak for the District Attorneys Office on their

         20  position on that.  I would hope that they would

         21  support it, as kind of a common sense.

         22                 COUNCIL MEMBER MARTINEZ:  Do you see

         23  why they would not want to support it?  Would there

         24  be an issue for them not wanting to support it?

         25                 MR. LONEGAN:  Well, I suppose what
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          2  they would oppose would be the remedy.  I mean they

          3  are in the business of getting convictions and

          4  moving on.  I do not know if they would want to have

          5  people coming back and reopening their pleas.  But

          6  it certainly is something that needs to be put in

          7  place, because otherwise it is an empty gesture.

          8                 COUNCIL MEMBER MARTINEZ:  We have had

          9  the opportunity to speak to District Attorney

         10  Morgenthau, from Manhattan County.  And just to

         11  listen to his view about this particular issue.  And

         12  we are hoping that we would have the support of the

         13  District Attorney in the City of New York, in all

         14  counties, not just New York to move this forward.

         15                 I mean the reality is that right now,

         16  the faces of the City of New York and the

         17  individuals that are usually in the Court of the

         18  City of New York depend so much.  This is similar to

         19  the Miranda Warning, to me.  If we do not have this

         20  warning of having representation, and at the same

         21  time having the warning of what are the consequences

         22  that you are going to be agreeing to, it is like

         23  signing a blank check.  And I think that everybody

         24  has that right.  I understand that the reasoning for

         25  this happening is based on many of the laws that the
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          2  federal government has adopted such as the Patriot

          3  Act, such as the fact that we have a law, which is

          4  called a Family Unification Act.  Then at the same

          5  time, we are doing something totally opposite to

          6  that.  It just does not make sense.

          7                 I know that we are going be writing

          8  to our Congressional Delegation in Manhattan,

          9  seeking support for this also.  You gave me a number

         10  that I was not too clear on.  You said that last

         11  year 1,800 deportation as a result of this?

         12                 MR. LONEGAN:  No.

         13                 COUNCIL MEMBER MARTINEZ:  And this

         14  year 77,000?

         15                 MR. LONEGAN:  No, I am sorry it was

         16  in 1986, 1,978 people were deported because of

         17  criminal convictions.  That number rose to 77,000

         18  last year, and it is going to be even higher this

         19  year.  So that is the number of people nationally

         20  who were deported because they were convicted of

         21  crimes.

         22                 But again, as my colleagues pointed

         23  out, people are being deported, and I am regularly

         24  seeing people being deported for things like shop

         25  lifting, jumping the turnstile. The problem is that
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          2  the legislation passed by Congress in 1996, greatly

          3  rewrote the immigration laws.  And unfortunately,

          4  Congress was more intent on passing legislation to

          5  mark the anniversary of the Oklahoma City bombing,

          6  than they were in putting forth, you know, solid

          7  legislation.  But the legislation basically denies

          8  immigrants convicted of large classes of crimes of

          9  judicial review by immigration judges.  If you are

         10  convicted of certain crimes, under certain

         11  circumstances, you have to go.

         12                 There is the aggravated felonies,

         13  which need not be aggravated nor a felony to mandate

         14  a person's removal.  A person who has a shop lifting

         15  conviction with a year in jail, for example, can be

         16  subject to removal as an aggravated felon.  But if

         17  the person had a shop lifting conviction with no

         18  jail time, but it occurred within seven years of

         19  their arrival in the United States, they could also

         20  be ineligible to apply for any kind of remedy.  So,

         21  the criminal convictions are very broad, and have

         22  tremendous impact.

         23                 COUNCIL MEMBER MARTINEZ:  Now these

         24  numbers are for felon, what about misdemeanors?  Do

         25  you have a number for misdemeanors?
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          2                 MR. LONEGAN:  No, no, no, these are

          3  for everybody.

          4                 COUNCIL MEMBER MARTINEZ:  Everybody,

          5  not just felons.

          6                 MR. LONEGAN:  These are for

          7  everybody.  That 77,000 reflects--

          8                 COUNCIL MEMBER MARTINEZ:  Including

          9  misdemeanors, violations, and fines.

         10                 MR. LONEGAN:  At the USCIS web site,

         11  they post their annual statistical report, which

         12  breaks down the categories by state, and also by

         13  type of crime, who is being deported and for what.

         14  Generally speaking, about 45 to 50 percent of the

         15  deportees are for non- violent drug offenses.

         16                 COUNCIL MEMBER MARTINEZ:  Now,

         17  someone mentioned, I forget who it was.  And I just

         18  want it for the record, the fact that this law, if

         19  enacted, will not cost a dime, for the reason being

         20  that we are speaking of an individual before going

         21  into trial, there is no trial proceeding, there is

         22  no taxpayers money involved, in accepting a plea

         23  bargain or a guilty plea.  Is that correct?

         24                 MR. LONEGAN:  Yes.

         25                 COUNCIL MEMBER MARTINEZ:  Thank you,

                                                            41

          1  COMMITTEE ON IMMIGRATION

          2  Mr. Chair.

          3                 MR. LONEGAN:  I would just want to

          4  add to that. And actually, in this age when we are

          5  talking about values as being important, I want to

          6  echo your concerns about what values allow us to

          7  break up families over trivial indiscretions.  It

          8  will not cost the taxpayer anything to pass this

          9  legislation. But the social cost for having people

         10  being deported and breaking up families is

         11  tremendous.

         12                 Recently, I was speaking to a

         13  therapist at Kingsbrook Hospital, the Caribbean

         14  Mental Health Center, there that advises, they

         15  provide counseling to a lot of my clients' children.

         16    And these children are going through terrible

         17  periods of loss.  It is as if their parent had died.

         18    To the point where some children are self-

         19  mutilating.  So the affect cannot be understated, as

         20  to what happens to individuals when they are

         21  deported, and what happens to their families.  I

         22  have seen numerous cases of people having to receive

         23  public assistance after the deportation of a loved

         24  one.

         25                 CHAIRPERSON STEWART:  I want to go
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          2  back to something that I had before, but I just want

          3  to get clarity.  You are saying that there are no--

          4  Let me take it back. Considering the consequences

          5  that happen with taking a plea, because of maybe

          6  something minor, is there any system that we have in

          7  place to do a review of this plea, post- plea?

          8                 MR. LONEGAN:  Unfortunately, that was

          9  my point about the Court of Appeals.  In a case

         10  called People verses Ford, and it was in 1995, it

         11  was before a lot of these changes occurred.  The

         12  court felt that the immigration consequences are

         13  collateral, largely speculative, and so they found

         14  that since it is not directly part of the sentence

         15  of a criminal conviction a defense attorney is not

         16  obligated to provide any information on the

         17  immigration consequences.

         18                 Well of course, that completely has

         19  changed with the new legislation and the huge

         20  numbers that have risen.  But unfortunately, when

         21  they revisited this, last year, in McDonald, they

         22  reiterated their rule from Ford, and then went

         23  forward and said, if you do give advice and you are

         24  wrong, that is ineffective assistance of counsel.

         25                 Take it in isolation, McDonald is a
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          2  great step forward.  But take it with Ford, it is

          3  very problematic.  But there is currently, no

          4  judicial remedy.  And specifically, in Ford, the

          5  Court noted that there is no enforcement mechanism

          6  in the current statute.

          7                 CHAIRPERSON STEWART:  So, in other

          8  words, you are saying that after you have taken that

          9  plea, and even if the evidences show that this

         10  person was not guilty, there is very little- -

         11                 MR. LONEGAN:  It requires going on

         12  hand and knee to the District Attorney for them to

         13  join in a motion to reopen. And sometimes they do do

         14  that.  There have been instances where they have

         15  joined us in extreme cases to allow a person to

         16  withdraw their plea.  But in many instances, I am

         17  sorry to say, in most instances, they do not join

         18  us.  And so there is, currently, no way to go back

         19  and revisit the conviction.

         20                 CHAIRPERSON STEWART:  Could you put

         21  your mic on?

         22                 MS. SLOVINSKY:  Sorry, just to

         23  clarify a little bit there are provisions in the New

         24  York State criminal law that allow for revisiting a

         25  conviction when there was a defect in the actual
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          2  criminal proceeding, but not because of any

          3  immigration consequence that was unforeseen and the

          4  defendant was unnotified about.  So, yes if there

          5  was some defect in the actual context of just the

          6  criminal case.

          7                 But what I think that Bryan is

          8  referring to is, when you may not be able point to

          9  any particular defect in the actual proceeding, but

         10  because of this invisible elephant in the room that

         11  nobody talked about, coming back and saying but wait

         12  had you told me about that, I would not have taken

         13  that plea. That is where there is absolutely, not

         14  only is there no provision, there is proscription,

         15  there is a prohibition about raising that in terms

         16  of felony convictions, the way the law is now, that

         17  would prohibit even raising it.

         18                 MR. LONEGAN:  Also, it is worth

         19  noting that if the person is lucky enough to have

         20  their case,-- well the immigration judge, when he

         21  gets the case in front of him/her, is not entitled

         22  to revisit the criminal conviction.  They must

         23  accept the criminal conviction as given.  The person

         24  cannot go in there and say, but wait a minute judge,

         25  I plead guilty because, this is all these reasons
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          2  why I plead guilty when I was not guilty.  They are

          3  not allowed to do that.

          4                 CHAIRPERSON STEWART:  Council Member

          5  Barron.

          6                 COUNCIL MEMBER BARRON:  Thank you,

          7  Mr. Chair. First of all, this is outrageous.  You

          8  know, it is incredible that we are sitting here even

          9  talking about this in the 21st Century.  But not

         10  surprising, the shift of the Country to the right,

         11  conservative, not trying to unite families of color

         12  in particular.  Now the face of immigration has

         13  changed a lot of laws have changed.

         14                 And we are even going through the

         15  same harassment of vendors, forcing them to give

         16  immigration status to get vendor's license, after

         17  you do not even provide jobs for them in the first

         18  place.

         19                 But I wanted to ask you, I heard a

         20  lot of aspects of the law that needs to be amended.

         21  What are we talking about here?  Now are we talking

         22  about advisory warnings given during arraignment and

         23  at any point during the trial when there is a guilty

         24  plea given.  And we need to find something where we

         25  can have the remedies of any conviction, vacatur, or

                                                            46

          1  COMMITTEE ON IMMIGRATION

          2  a withdrawal of the plea.  So that needs to be in

          3  the bills.

          4                 I am trying to find out if there is

          5  one bill where we can have all the aspects of what

          6  we need to make it effective. And I do not know if

          7  the bill exists, or one of bills come close to it,

          8  and we need to amend that to include the rest of the

          9  stuff, so we can push at least one bill that is

         10  going to include all of these aspects that need to

         11  be put into it.

         12                 MS. YANG:  Among the bills that are

         13  pending right now, a couple of them do come very

         14  close to having all of these aspects.  Senator

         15  Schneiderman's bill covers misdemeanor proceedings,

         16  and also provides a remedy.  One thing that it does

         17  not provide is violations.

         18                 COUNCIL MEMBER BARRON:  Does it cover

         19  violations?

         20                 MS. YANG:  Violations, right.  And a

         21  number of other improvements on that, including a

         22  little bit of changing of the language to make it

         23  more understandable to people in proceedings, you

         24  know.  And there is another Senate bill pending that

         25  has a good number of these improvements and has a
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          2  lot of the improvements that you have heard us

          3  suggest today.  And that is the Senate Bill 3367,

          4  which went through a few amendments sponsored by

          5  Olga Mendez, and a few other Senate members.

          6                 COUNCIL MEMBER BARRON:  The other

          7  thing, will it be retroactive?  You know, once the

          8  bill, I think it would be important to have it

          9  retroactive, because that I think would be critical

         10  point, if in fact, that can be weaved in there in

         11  some kind of way.

         12                 MS. YANG:  Yes.  Well I would like to

         13  use that opportunity to talk a little bit about this

         14  issue of whether prosecutors would be against a bill

         15  such as this one.  I do not believe that any of the

         16  bills that are pending in the Senate or the Assembly

         17  provide for retroactive application of this

         18  immigration warning.  Meaning someone who pled

         19  guilty before the effective date of the Act, cannot

         20  now use the new immigration warnings to go and

         21  vacate a plea.

         22                 I am guessing, that that is because

         23  providing that sort of retroactive provision, would

         24  create more opposition by people who are worried

         25  about floodgates.  So, the bills now as they
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          2  currently read do not provide for that.  Of course,

          3  it would be great if they did.

          4                 On the larger issue of who would be

          5  against this kind of fair, and I what I think is a

          6  very logical extension of the immigration warning to

          7  lesser proceedings, and then also providing a

          8  remedy.  I also cannot speak for particular

          9  prosecutors, but I think traditionally across the

         10  states where there is opposition, it was often by

         11  the DA's Offices.  I know, I think it is in Arizona,

         12  recently was successful in passing judicial rules

         13  that required an effective immigration warning. But

         14  the big fight in that state, apparently, was by a

         15  number of the prosecutor's offices opposing it.  And

         16  then, also arguing floodgates, or afraid that it

         17  will just open up a can of worms, and increase the

         18  court load, et cetera.

         19                 But the other thing, they did was,

         20  they said, if you are going to have an immigration

         21  warning, than we should have one like New York's,

         22  which has this express exclusion of a remedy.  And

         23  you can see how the weak provision in New York State

         24  is a model to people who might want to oppose

         25  stronger bills in other states.  And another reason
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          2  why we should get it out if possible.

          3                 As for the flood gates issue, you

          4  know, I have talked to people in court

          5  administration who say you know what, these motions

          6  are being made anyway, attempts to try to vacate the

          7  pleas are made anyway with court time when people

          8  find that they are in these horrible immigration

          9  quandaries as a result of a criminal disposition.

         10  So work is being done in that respect, regardless of

         11  whether there is a remedy that is provided or not. But

         12  separate from that there will be, you know,

         13  prosecutors as well, in other states that do provide

         14  remedies, we spoke with some prosecutors in

         15  California, and Connecticut, that both have remedy

         16  provisions.  And they have said that they have not

         17  experienced this opening of floodgates that may have

         18  been a concern to a lot of people.

         19                 COUNCIL MEMBER BARRON:  And another

         20  question, what are we doing about educating, or

         21  monitoring, immigration lawyers who could simply

         22  just tell their clients this is the situation? I

         23  mean we can put out the laws, and hopefully the

         24  judge will be forced to give advice.  But what about

         25  the immigration lawyers, that are dealing with
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          2  clients.  Do they not know?  What is the problem

          3  there?

          4                 MS. YANG:  I think a large problem is

          5  that, the one big problem is that at the point when

          6  an immigrant is accused of a crime, the immigration

          7  is no where in sight.  The only counsel that is

          8  often in sight is criminal defense counsel.  And in

          9  our experience, the Criminal Defense Bar very often,

         10  does not know anything about the immigration

         11  consequences of criminal convictions.

         12                 There needs to be a heightened

         13  awareness among the Criminal Defense Bar of these

         14  elephants in the room, or the potential devastating

         15  immigration consequences.  But way too often, we

         16  hear of perspective among some criminal defense

         17  attorneys that immigration is not their job.

         18                 COUNCIL MEMBER BARRON:  Immigration

         19  may not be their job, but defending their client to

         20  the best of their ability is their job.  And if you

         21  are a court appointed lawyer, a lot of the court

         22  appointed lawyers, I must say, always want to plea.

         23  Even in our communities, in a black community in

         24  particular, they tell them that you do not stand a

         25  chance, you are not going to, even if you are

                                                            51

          1  COMMITTEE ON IMMIGRATION

          2  innocent, you are going to get a jury or a judge

          3  that is going to look at you and you are going to

          4  get convicted.  So you better take this plea here.

          5  So plea bargaining is like, you can forget going to

          6  trial in most of our cases.

          7                 So I think it is very critical that

          8  these criminal lawyers, court- appointed lawyers,

          9  they have an obligation to defend their client to

         10  the fullest.  They do not have to be immigration

         11  lawyers.  They do not have to concerned about

         12  immigration, but they have to be concerned about

         13  providing that kind of legal service, in which we

         14  pay taxes for to their clients.   So I think that is

         15  an area that we need to put a great emphasize, so

         16  that while we are doing this legislative stuff, that

         17  we get that piece in place as well.

         18                 MS. SLOVINSKY:  I think you are

         19  absolutely pointing out an incredible deficit in the

         20  system.  I know that there are probably a handful of

         21  criminal defense attorneys, maybe four or five, who

         22  regularly call on me, exactly at the right point in

         23  defending their client, in order to get immigration

         24  advice before a decision is made about taking a

         25  plea.
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          2                 COUNCIL MEMBER BARRON:  Right.

          3                 MS. SLOVINSKY:  And every time I

          4  thank them profusely, for taking that into

          5  consideration, but I cannot tell you how rare those

          6  people are.  Ninety- nine percent are out there

          7  doing it without any consideration whatsoever,

          8  including not even inquiring as to whether their

          9  client is a citizen or not.

         10                 MR. LONEGAN: Oh, I am sorry.

         11                 MS. LOVINSKY:  I was just going to

         12  say, that two points that were made before, is about

         13  the possible opposition of prosecutors, and

         14  certainly hope there would not be what materializes

         15  as that.  Because as I run through those possible

         16  rationales in my mind, they are the kinds of, really

         17  objectionable kinds of arguments about, really

         18  essentially saying, let us keep people in the dark.

         19  It is easier for our system, you know, you are going

         20  to clog up the wheels.  Let us keep them nice and

         21  greased.

         22                 I heard a figure once, that a typical

         23  misdemeanor case takes about three minutes of court

         24  time.  I do not know, I am not a criminal defense

         25  attorney, I am not sure, this is what was told to
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          2  me.  And that might be a coveted thing, but we are

          3  talking about justice here.  And we are talking

          4  about life sentences.  So, three minutes of court

          5  time verses a life sentence, I mean to me, it is a

          6  no- brainer.

          7                 COUNCIL MEMBER BARRON:  Just one, oh

          8  go ahead, I am sorry.

          9                 MS. SLOVINSKY:  Just one other thing

         10  about retroactivity, and I think that is a really

         11  good point.  And an issue I think should not sort of

         12  be given away entirely.  Because I think that there

         13  maybe retroactivity provisions that are written in

         14  such a way that you do not have floodgates.  That

         15  are written in a very restrictive manner where harm

         16  has already been shown, perhaps of a certain extreme

         17  nature.  We are not talking about the person who

         18  cannot get naturalization, but, you know, the St.

         19  Lucian girl, the kinds of clients that we are

         20  talking about here, that ultimately show such harm,

         21  that we would be able to make some retroactivity

         22  provisions that would not be overwhelming the

         23  system.  So I would not want to throw that out

         24  entirely.

         25                 COUNCIL MEMBER BARRON:  Right.
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          2                 MR. LONEGAN:  Well, I just wanted to

          3  point out a couple of things.  In terms of the

          4  problem with counsel, the Legal Aid Society, we have

          5  in- house counsel to advise our lawyers before they

          6  take pleas of the immigration consequences.  Bronx

          7  Defenders similarly, has an in- house counsel.  But

          8  there is no reason why the solo practitioner should

          9  not be advised.  Manny Vargas has published the

         10   "Bible" on immigration consequences. And New York

         11  State Defenders, Marianne is the resource for the

         12  private Bar who want to know what the consequences

         13  are.  They are available.  So there is not reason

         14  why a criminal defense lawyer should any longer,

         15  claim ignorance of the law.

         16                 I would like to point out that the

         17  day, within a week of the decision in McDonald by

         18  the Court of Appeals, the Court of Appeals of

         19  Kentucky, came to a totally opposite conclusion.

         20  And concluded that it is the obligation of defense

         21  counsels to advise their clients of immigration

         22  consequences. And the ABA has a model rule to that

         23  effect as well.  So, it is not as if this is like

         24  some strange idea, it just only seems to be a

         25  strange idea in New York
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          2                 On the question of retroactivity, I

          3  think one way that, I agree we should not throw it

          4  away.  And there is one way to make that work, is to

          5  require the people bringing the 440 motion to vacate

          6  the plea, to show prejudice.  In other words, what

          7  they would have to do is show that if they had been

          8  advised, they would have not taken the plea.  That

          9  kind of showing might than reduce the floodgates to

         10  legitimate claims.

         11                 COUNCIL MEMBER BARRON:  Thank you

         12  very much.  Just lastly, this is just my personal

         13  advice to you about your poster case.  I think you

         14  might want to choose a better one, even though I

         15  really agree with you in terms of, I do, But

         16  understanding the conservative climate of this

         17  State, and in this Country, and certainly in this

         18  City, I think you are better off with the turnstile

         19  person, or someone - -

         20                 MS. SLOVINSKY:  You had to know the

         21  client.

         22                 COUNCIL MEMBER BARRON:  I think we

         23  have a whole bunch of them.

         24                 MR. LONEGAN:  And you know, when I

         25  was dealing with the media on these issues, I mean,
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          2  they are always telling me that they want--

          3  Unfortunately, those happen.  And they happen a lot.

          4    But those are extreme cases.

          5                 I have got to tell you the run of the

          6  mill case, is a non- violent drug offense.  The run

          7  of the mill case is an undercover buy and bust.

          8                 COUNCIL MEMBER BARRON:  No, I am in

          9  total agreement with you.  I am outraged by what

         10  happened to the young man.  But I do not think that

         11  others would share that outrage. You know, just food

         12  for thought.

         13                 MR. LONEGAN:  My mother agrees with

         14  you.

         15                 CHAIRPERSON STEWART:  We have Council

         16  Member Lou Fidler, please.

         17                 COUNCIL MEMBER FIDLER:  Thank you.

         18  And, Mr. Chairman I want to thank you and Council

         19  Member Martinez for bringing this issue forward.  As

         20  I look at the co- sponsors on Resolution 240, I

         21  think almost everyone represents an immigrant

         22  community, or community that has a large number of

         23  immigrants, recent immigrants.  And obviously, the

         24  reason for that is everyone has heard the kind of

         25  stories that we are being told today, and is
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          2  familiar with the problem.  And I do think that many

          3  of our colleagues who do not represent communities

          4  with large numbers of recent immigrants, probably

          5  just are not aware of how draconian the result can

          6  be for a guilty plea to a minor offense.

          7                 As I have told this Committee,

          8  previously, my familiarity with this issue comes

          9  from having practice in a law firm that had a

         10  specialty in immigration law for almost 20 years. I

         11  can match story for story.  And I understand the

         12  reluctance of prosecutors.  I mean they do not want

         13  to go back and try the same case, or deal with the

         14  same case a second time.  They were given another 3

         15  percent budget cut yesterday by the Mayor, I might

         16  tell you.  So, they were overworked before, they are

         17  overworked again. And it takes a great deal of

         18  persuasiveness to persuade an assistant district

         19  attorney that the interest of justice require

         20  someone to reopen a plea, to a matter that may have

         21  put into a box, closed, and everyone walked away

         22  with a smile on their face, with a suspended

         23  sentence, seven, eight, nine, ten, years ago.

         24                 And I understand that reluctance, and

         25  I will tell you that in my experience, I do not ever
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          2  recall a prosecutor agreeing to open a plea, other

          3  than on an episode of Law and Order.  And it is an

          4  extraordinarily difficult thing to do.  It is

          5  something that my old office tried to have done on a

          6  number of occasions, when that was the only relief

          7  available, because the immigration law, as it is

          8  evolved provided no exceptions to the rule.

          9                 I will also point out, you know, that

         10  the rules are not always fairly and equitably

         11  applied.  Back in the days when 212 C Waivers were

         12  more readily available, you could get two different

         13  judges, and have two entirely different views.  I

         14  had one judge who granted a 212 C Waiver, for

         15  someone who, quite frankly, was barely deserving and

         16  made the comment to me that this person had been

         17  eligible for citizenship for ten years.  And had

         18  they followed the paper, they would not have been in

         19  front of him.  And so he was granting that

         20  application.  That person continues to live here in

         21  the United States.

         22                 On the other hand, I have had, there

         23  is at least one judge that sits here in New York,

         24  who is notorious for never granting such a waiver.

         25  I had a poster child, 212 C case, and the government
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          2  attorney, the trial attorney, did not even oppose

          3  the appeal of the denial.  So, these rules are

          4  sometimes applied in a grotesquely arbitrary way,

          5  when you consider that people's lives are at stake.

          6  You know, where they have made their homes, where

          7  their families have made their homes.  Frequently,

          8  children who know no other country, and no other

          9  parent, are now put in the situation of either being

         10  separated from the only mother or father that they

         11  have known and loved, and the only country that they

         12  have ever lived in.  Because the law does result in

         13  people having to make that horrible, horrible

         14  choice.

         15                 I cannot fathom what harm would be

         16  done by taking an extra moment in a proceeding, and

         17  advising someone that this guilty plea to a minor

         18  offense, that they may in fact be not guilty of, and

         19  for which maybe it is a $50 fine, or $250 fine, and

         20  heck that is going to cost a whole lot less than

         21  trying the case, has an unexpected and unintended

         22  consequence.  Or perhaps even a consequence that at

         23  the time of the guilty plea, was not the current

         24  effect of the immigration law, but as the

         25  immigration law changes that is applied
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          2  retroactively.  You know, the guilty plea that you

          3  gave in 1992, if you are picked up in 2002, you

          4  know, still is applied on the current immigration

          5  law, not as it existed in 1992.

          6                 I do not see what possible harm

          7  advising someone of their rights will bring.  And I

          8  do understand that the Criminal Defense Bar is ill

          9  equipped to know the nuances of the law, and the

         10  changing of the law.  But I think, if someone,

         11  before they make a guilty plea, or enter a guilty

         12  plea is advised on the record, they will at least

         13  know that they need to ask. And maybe that will make

         14  a lawyer who does not know, or who has not yet

         15  familiarized himself with things that he/she should,

         16  pick up the phone and find out.  And not enter that

         17  guilty plea until the answer is clear.

         18                 I mean surely, someone might plead

         19  guilty to a minor offense, pay a fine, and not

         20  realize it is going to change their life two years

         21  from now, or keep them from applying, or being

         22  granted citizenship in this country.  Many, many,

         23  many of the people that we are talking about here

         24  have a minor brush with the law, otherwise lead

         25  perfectly law- abiding, quality, wonderful,
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          2  taxpaying, law- abiding lives, and than two, five,

          3  seven, I have seen it as much as ten years after the

          4  fact, wind up being told that they have to leave

          5  this country because they plead guilty to this

          6  offense.

          7                 I know that we are not voting on

          8  Resolution 240 today.  I hope that we will be back

          9  here very shortly, voting to pass it.  And that the

         10  Council take a strong, and hopefully unanimous

         11  position in favor of it.  It is our own little human

         12  rights law.  It is something that we can say and do

         13  that really does affect more lives in this City,

         14  than most of our colleagues would imagine.

         15                 CHAIRPERSON STEWART:  Council Member

         16  James.

         17                 COUNCIL MEMBER JAMES:  Thank you, Mr.

         18  Chairman.  I do not serve on this Committee, and I

         19  just want to thank you for giving me the opportunity

         20  to ask a question or two.  And I also want to

         21  commend Council Member Martinez for this piece of

         22  legislation.  It is long overdue.

         23                 As a former Legal Aid attorney, I

         24  proudly associate myself with the comments of Mr.- -

         25                 MS. SLOVINSKY:  Lonegan.
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          2                 COUNCIL MEMBER JAMES: - - Bryan,

          3  thank you.  I just wanted to know is it the current

          4  practice of the Legal Aid Society, which represents

          5  a large majority of the individuals who

          6  unfortunately find themselves in the criminal

          7  justice, to advise clients prior to taking the plea,

          8  currently?

          9                 MR. LONEGAN:  Currently?

         10                 COUNCIL MEMBER JAMES:  Yes.

         11                 MR. LONEGAN:  It is certainly the

         12  goal for Susan Hendricks who is head of the Criminal

         13  Defense Division.  I have discussed that with her.

         14  Certainly, we periodically through our internal

         15  email we will post advisories on recent developments

         16  in the law.  And as we have gotten into people's

         17  faces by going to their offices, and do lunches in

         18  the law, we are doing much to make sure that our

         19  attorneys are aware of the immigration consequences.

         20    And I think has been taking a very positive

         21  effect.

         22                 As an official policy, I am not aware

         23  that we have one in place.  And I think that is

         24  simply because of the current status of the law,

         25  from the Court of Appeals.  But we are making
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          2  tremendous strides towards assuring that all of our

          3  lawyers will advise people of the immigration

          4  consequences.

          5                 COUNCIL MEMBER JAMES:  And do you

          6  know if members of the 18 panel, 18 B panel, are

          7  also engaging in this practice currently?  As far as

          8  you know just based anecdotally.

          9                 MR. LONEGAN:  Again, the only

         10  resource I know available to them is Marianne Yang.

         11  And she has been doing a tremendous job in trainings

         12  throughout the State.  I will let her talk about

         13  that.

         14                 MS. YANG:  Yes, no, one of the main

         15  goals of our project is to spread knowledge among

         16  the Criminal Defense Bar, so that they can in fact,

         17  adequately represent non- citizens.  And we are also

         18  trying to do that in collaboration with some

         19  national partners to promote that sort of better

         20  practice, in other states as well.

         21                 But, starting from, you know, back in

         22  1996, when the laws drastically changed when really

         23  very few people knew anything about immigration, to

         24  now, there has been improvements. There is a lot of

         25  room for more improvement, more knowledge, more
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          2  training.

          3                 COUNCIL MEMBER JAMES:  And the

          4  example that was cited earlier by Bryan, the poster

          5  child case.  Just help me understand this.

          6  Currently under the law, People verse McDonald, it

          7  basically says if a defendant or if an attorney

          8  incorrectly advises a client they would not be

          9  granted a right of relief. Whereas, in People verse

         10  Ford, it is the failure to advise a client.

         11                 Under your scenario, where the

         12  attorney told them I do not know the answer to the

         13  question.  Would that constitute ineffective

         14  assistance of counsel?

         15                 MR. LONEGAN:  Well actually, there is

         16  a disagreement between my ill- advised poster child,

         17  and also his attorney.  His attorney said that he

         18  told him straight up that I do not know anything

         19  about immigration.  He says that the attorney told

         20  him it would not have an effect on his immigration.

         21  So, if you go with the attorney's version, it is not

         22  ineffective under Ford.  If you go with the client's

         23  version, it is ineffective under McDonald.

         24                 The point is, is that if he had been

         25  given the advisory that we are posting now.  And he
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          2  opted to, well he was found guilty after trial, but

          3  if he opted not pursue his appeal. He would still,

          4  at least would have know to go to an immigration

          5  attorney, to ask what affect does this have on me.

          6  He would have been told do not travel to Guyana.

          7  And instead of being in Georgetown right now, he

          8  would be here as a United States citizen.  And that

          9  was the point I was trying to make.

         10                 COUNCIL MEMBER JAMES:  And when

         11  individuals are subject to these very draconian

         12  immigration laws, they are only applied when one

         13  travels outside the Country?

         14                 MR. LONEGAN:  No.  The typical way

         15  that people are apprehended is they travel outside

         16  of the Country, and they are returning.  And they

         17  are coming through JFK, and because of the new super

         18  large NCIC databases, now, the government is very

         19  much more effective in determining people with

         20  convictions.  And if they find a conviction from, I

         21  have seen cases 30 years old, where people were put

         22  in proceedings.

         23                 But the other way that people are

         24  detected is at Rikers Island.  They have a staff of

         25  GHS agents there who will screen incoming people to
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          2  determine who is not a citizen, and whether their

          3  convictions will affect them.  And if the person is

          4  subject to removal, they will put a detainer on

          5  them.

          6                 So the person will plead guilty,

          7  thinking he is going to do five days.  And at the

          8  end of that five days, he is shocked to find out, he

          9  is going to Paterson, New Jersey.

         10                 COUNCIL MEMBER JAMES:  That has been

         11  my experience, but I guess earlier when someone

         12  indicated that often times it is applied when people

         13  travel outside the law.  I want everyone to know

         14  that often times it is applicable when individuals

         15  are detained on Rikers Island.

         16                 MR. LONEGAN:  There is another source

         17  of greater concern.  And I think in long run is

         18  going to be the bigger problem.  People must renew

         19  their greencards now every ten years. We are

         20  frequently seeing cases of people who are going in

         21  for replacement greencards, or to renew their

         22  greencards, and suddenly being detained because of a

         23  conviction that occurred years ago.  So it is

         24  getting to the point where you can run but you

         25  cannot hide.
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          2                 COUNCIL MEMBER JAMES:  And does this

          3  law change our statute, with respect to the statute

          4  of limitations, imposing a limitation on when one

          5  can apply the deportation proceedings?

          6                 MR. LONEGAN:  Unfortunately, there is

          7  no statute of limitations in immigration law.  I

          8  mean like I said, I have a case recently, where a

          9  guy was convicted in 1976.  They can do this at

         10  anytime.

         11                 COUNCIL MEMBER JAMES:  I know under

         12  the provision of the law, this also applies to

         13  violations as well as misdemeanors.  And I often

         14  know, that often times individuals plead guilty in

         15  Administrative Proceedings, you know, outside of

         16  criminal court.  Would this amendment of the law

         17  apply to those Administrative Proceedings?

         18                 MR. LONEGAN:  I would imagine it

         19  would only apply if the particular administrative

         20  provisions were ones that would render someone

         21  removable.  An open beer can, for example, is not

         22  going to be the basis of removal.

         23                 COUNCIL MEMBER JAMES:  Right.

         24                 MR. LONEGAN:  And so it would not

         25  have to apply in that instance.
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          2                 COUNCIL MEMBER JAMES:  So, it is only

          3  under particular statutes that one can be deported

          4  or subject to removal?

          5                 MR. LONEGAN:  Yes.

          6                 COUNCIL MEMBER JAMES:  And it is

          7  those statutes that you have outlined in this memo

          8  that was submitted.

          9                 MR. LONEGAN:  Exactly.

         10                 MS. YANG:  Well, we may be saying the

         11  same thing, but I just wanted to clarify.  The

         12  warning as written in Assemblyman Espaillat's bill,

         13  and in other pending bills, is to require the

         14  warning to all criminal defendants.  So as not in

         15  open court, to say are you a non- citizen, are you a

         16  citizen.  We think it is very important to prevent

         17  the disclosure of citizenship status, because it

         18  would run the risk of some sort of contact with

         19  immigration to make a decision.

         20                 COUNCIL MEMBER JAMES:  Right, but my

         21  point is, is that often times individuals plead

         22  guilty to misdemeanors outside of criminal court, in

         23  administrative hearings.  Does this apply to

         24  administrative hearings?  Is the question, the right

         25  to, the provision to advise individuals with respect
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          2  to how this may impact on their immigration status.

          3                 MS. YANG:  Yes, we are conferring

          4  right now.  But as it is written right now, it is

          5  only to require a court to give upon anyone's plea

          6  to an offense as defined under the criminal

          7  procedure laws.  It is a criminal procedure law

          8  revision. Anything outside of that has not been

          9  touched.  And you raise a good point that we had not

         10  been focusing on.

         11                 COUNCIL MEMBER JAMES:  Thank you.

         12                 CHAIRPERSON STEWART:  We are trying

         13  to wrap up, but if we can cut it close.  We have

         14  Council Member Palma.

         15                 COUNCIL MEMBER PALMA:  Thank you, Mr.

         16  Chair.  I also want to congratulate and thank

         17  Council Member Martinez for his ongoing efforts

         18  around immigration issues.

         19                 Someone who becomes a citizen are

         20  they affected by the immigration laws?  And I only

         21  ask because I am dealing with someone in my district

         22  right now, who has been here since the age of two,

         23  who is now 39.  He got in trouble when he was a

         24  teenager, traveled outside of the country.  When he

         25  came back in, now he is facing a deportation
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          2  hearing.  And he might lose his citizenship. So,

          3  where does he stand?  And how is he affected by

          4  these laws?

          5                 MS. SLOVINSKY:  Well, the immigration

          6  law does not affect citizens, either naturalized or

          7  at birth.  The law is somewhat complicated, though,

          8  because it also includes some people who are born

          9  abroad, but under certain circumstances, may be

         10  citizens, nevertheless.  And sometimes they do not

         11  even know it, because it could be by parents, or

         12  parents naturalizing, or born to an American parent

         13  abroad.  So, it is a complicated area. But if, the

         14  person should not be in deportation proceedings, if

         15  in fact they are a citizen.

         16                 Sometimes there is a little bit of

         17  confusion between citizens and legal permanent

         18  residents.  Those are people who are holding

         19  greencards, who are not citizens.

         20                 COUNCIL MEMBER PALMA:  He became a

         21  citizen.

         22                 MS. SLOVINSKY:  Those are the subject

         23  of a lot of what we are talking about.

         24                 MS. YANG:  There are denaturalization

         25  provisions in the immigration laws, correct me if I
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          2  wrong, for people who may have misrepresented some

          3  material fact in their naturalization proceeding, or

          4  where they unlawfully obtained their lawful

          5  permanent residency, the penultimate step to

          6  citizenship, in the first place.  For the most part,

          7  they are not used very much.  But it sounds like the

          8  person that you are talking about may have

          9  implicated or is being accused of having implicated

         10  those.

         11                 COUNCIL MEMBER PALMA:  Okay, thank

         12  you.

         13                 CHAIRPERSON STEWART:  All right, I

         14  would like to thank you folks for your testimony.  I

         15  want you to keep vigilant and keep doing the good

         16  work that you are doing for immigrants.

         17                 And we call the next panel.

         18                 MS. SLOVINSKY:  Thank you.

         19                 CHAIRPERSON STEWART:  Aarti,- -

         20                 MS. SHAHANI:  Shahani.

         21                 CHAIRPERSON STEWART:-- All right.

         22  Batista and Jorge Cabrera.  Would you please just

         23  identify yourself and begin.

         24                 MS. SHAHANI:  Is this on?  Okay.  So,

         25  my name is Aarti Shahani, and I am a co-founder of
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          2  and organizer with Families for Freedom.  Families

          3  for Freedom is a multi- ethnic defense network by

          4  and for immigrants who are facing deportation. So

          5  ever single one of our members is in the deportation

          6  proceeding, already deported, detained, or the loved

          7  one of someone in that situation.

          8                 I have never before given

          9  presentation relying on notes from my laptop, but I

         10  was in transit.  And so I am really sorry if this

         11  looks a little awkward, but I just basically came

         12  back from California.

         13                 So, I was really interested in coming

         14  here today, and speaking on the issue of advisal for

         15  a couple of reasons. And I will be very honest.  I

         16  think it is extremely important. And I think we are

         17  talking about a basic right, the right for people to

         18  know what is going to happen to them when they cop a

         19  plea, for example.  The right to basically know your

         20  destiny, through the legal system.  I feel like it

         21  is such a basic thing.

         22                 So, I am here to basically, put out

         23  what we have seen as the real life impacts of that,

         24  and also to talk about my own family situation with

         25  regards to advisal.  And then also talk about how I
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          2  honestly feel this issue is just the tip of the

          3  iceberg.  Because I feel like in New York right now,

          4  we really are in a crisis, immigrant communities are

          5  in a crisis, and we have to take that very

          6  seriously.

          7                 Families for Freedom work is focused

          8  to date on public education.   This summer for

          9  example, we spearheaded a public education campaign

         10  in about a dozen communities across New York.  We

         11  called it Anti- Deportation Summer, where we

         12  targeted communities that are impacted by

         13  deportation to warn people about what is happening.

         14  We reached over 10,000 immigrants on the street

         15  corners, and used ethnic press to disseminate basic

         16  information.

         17                 We also conducted a citywide survey

         18  in immigrant heavy neighborhoods such as, Flatbush,

         19  Washington Heights, Richmond Hill, and Jackson

         20  Heights, to poll how immigrant communities feel

         21  about the safety in our neighborhoods, given the

         22  reality of increased policing based on immigration

         23  status.

         24                 I want to share with you a couple of

         25  the results of that poll, because I think it gives a
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          2  bit of a temperature test of what we are talking

          3  about is happening in New York.

          4                 Nearly half of the people we polled,

          5  personally knew at least one person who has been

          6  deported.  And some people knew as many as 20, 30,

          7  or 40 people that have been deported.

          8                 Forty- five percent of the non-

          9  citizens polled, the majority of whom are greencard

         10  holders, that means they are in legal status.

         11  Forty- five percent of non- citizens are afraid to

         12  seek help from the government agencies because of

         13  their immigration status.  This represents a sharp

         14  rise from when we conducted the poll last year, and

         15  only one- third of non- citizens said that they were

         16  afraid.

         17                 Eighty-two percent of all respondents

         18  believe that the government does not respect the

         19  human rights of immigrants. And 63 percent believe

         20  that the government is making New York City unsafe

         21  for immigrants.

         22                 Now, I wanted to share these numbers

         23  with you because they are relevant to elected

         24  officials in this City and in this State, right?

         25  These numbers underlie one key fact, which is that
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          2  the federal immigration policies are eroding trust

          3  between immigrant communities on the one hand, and

          4  governments on the other hand, all levels of

          5  government.  And that is why I feel like State and

          6  local governments right now, have an especially

          7  large burden to try to bolster up that trust once

          8  again, because it is dwindling quickly, and we need

          9  people to speak out proactively on the local level

         10  to state that no matter what the federal authorities

         11  are saying, no matter what George Bush, or John

         12  Ashcroft, or his predecessor are saying, we are here

         13  to support your basic due process rights.  It is not

         14  happening right now.

         15                 The deportation crisis is huge and it

         16  is growing. We are at this hearing because everyday

         17  we receive calls at Families for Freedom, from yet

         18  another person learning about deportation as a

         19  surprise punishment.

         20                 For example, a mom calling on the

         21  phone, my son has been taken away, my son has taken

         22  away, my husband has been taken away.  Where?  I do

         23  not know.  I do not know what is happening to him.

         24  Constant, constant crisis, and surprise, and fear,

         25  and confusion.  We have families that do not know
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          2  where their loved ones are for weeks at a time.  And

          3  I would like for any of you that have children here,

          4  to imagine what it is like to not know where your

          5  child is for several weeks. Having no idea, are they

          6  at Rikers Island?  Are they in an Upstate facility?

          7  Are they in detention in New Jersey, or Louisiana,

          8  or Pennsylvania, et cetera.

          9                 We are also here because the bulk of

         10  our members are actually facing deportation for past

         11  convictions.  People get deported for different

         12  reasons.  Some people are just straight up

         13  undocumented, and you can get deported that way.

         14  Some people have existing deportation orders.  There

         15  is a federal initiative to round those people up,

         16  they are called absconders, right?  Some people have

         17  criminal convictions where they are in legal status

         18  or not in legal status.  The bulk of families for

         19  Freedom members then are people that are being

         20  deported because they have had some contact with the

         21  criminal justice system.  And I would say that the

         22  bulk of New Yorkers being deported are being

         23  deported through that criminal justice system.

         24                 In New York, 12 percent of inmates

         25  are foreign born.  And New York leads the country,
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          2  in the State with the highest proportion of

          3  immigrants in our present system.  Rikers Island,

          4  which is the Country's largest jail, the Division of

          5  Parole, and the Department of Corrections are the

          6  major pipelines into deportation locally.

          7                 Despite the entrenched collaboration

          8  or tag teaming between our criminal justice system

          9  and the civil immigration authorities, we do not

         10  have a meaningful advisal clause for immigrants in

         11  the courts.  Our current advisal covers only

         12  felonies.  Practically, codifying into New York

         13  State Law books the fiction that those with

         14  misdemeanors or violations do not get deportation.

         15  It is sort of absurd that we do not cover the things

         16  that are removable offenses.  So it seems like local

         17  elected officials are as ignorant about immigration

         18  law as the next guy, right.

         19                 Secondly, the current advisal clause

         20  reads like a brief blurb, along side several other

         21  things thrown at you upon sentencing or upon taking

         22  of the guilty plea.  It is just a formality right

         23  now.  An immigrant is left no more informed about

         24  her risk of life exile than she was before being

         25  arrested, as a matter of fact.
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          2                 And lastly, and I would say most

          3  importantly, our advisal clause has absolutely no

          4  teeth.  So if the court or your attorney fails to

          5  tell you that you can be deported for pleading

          6  guilty, tough luck.  And I would say that if you are

          7  going to go to bat for anything, putting teeth in

          8  that advisal clause is extremely important to our

          9  members and people in the situation.

         10                 I want to return to one basic thing

         11  that I think informs this conversation in other

         12  issues regarding immigration deportation in the

         13  criminal justice system.  Which is that like I said

         14  before, deportation is typically a surprise

         15  punishment. Life exile is typically a surprise

         16  punishment.  Let's replace the words.  What if I was

         17  saying the death penalty was typically a surprise

         18  punishment.  We would all be asked, you do not know

         19  that you are going to be sentenced to death?  It is

         20  crazy, right.  But in deportation that is how it

         21  happens.  People have no idea they are about to face

         22  this life sentence upon pleading guilty to a crime.

         23                 And I want to give a few examples of

         24  our members and how it happens.  And I will try to

         25  be very quick about, because it seems like we are
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          2  running short on time.

          3                 One example I would like to give is

          4  that what Marianne referred before to the woman with

          5  the violation.  The family is Agatha Joseph, and

          6  they are active members of Families for Freedom.

          7  And we would be happy to submit via email, print,

          8  whatever, actual profiles of people if it informs,

          9  or helps your advocacy work as well.

         10                 Another family is the McDonald's

         11  Corica (phonetic).  Linden McDonald is a

         12  rastafarian. I am guessing most people in New York

         13  know what a rastafarian is, vegetarian, smokes weed,

         14  really nice guy, whatever.  But smoking weed is part

         15  of his religious practice, let's call it, it is a

         16  rite, right?  Not r- i- t- e.  Linden was on the

         17  street one day in Flatbush, and he got arrested by

         18  NYPD.  I am not sure why he got arrested to date,

         19  but he did get arrested, stopped, frisked.  And it

         20  turns out that he had a joint in his pocket.  So, he

         21  was dragged over to the criminal court system, held

         22  in Rikers Island.  He was advised to plead guilty

         23  from a public defender to possession of marijuana,

         24  14 days in Rikers Island.  Anyone in that situation,

         25  by in large, pleads.  So Linden went ahead and
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          2  pleaded guilty. Within seven days of being at Rikers

          3  Island, Linden was profiled by the immigration

          4  agents on the Island, and marked for deportation.

          5                 From Rikers Island, he was sent over

          6  to a county jail in New Jersey.  And from the county

          7  jail in New Jersey, he was sent down to Oakdale,

          8  Louisiana.  So again, on a 14- day sentence, Linden

          9  has been in Oakdale, Louisiana for over one year.

         10  That is 13 times the length of his underlying

         11  sentence, right.

         12                 Linden has been in Louisiana for over

         13  one year fighting deportation.  And who is left in

         14  New York?  His U.S. Citizen daughter and his U.S.

         15  Citizen wife struggling and struggling to figure out

         16  how to support him.  He has already lost his

         17  immigration case.  If he knew that he could be

         18  deported for the guilty plea, we could have had the

         19  time in New York to identify somebody to help him

         20  before he was transferred.  Because if Linden had

         21  been in New York, I think the ultimate outcome of

         22  his immigration case would have been different.

         23                 I want to turn now to another example

         24  that is more personal to me, which is my own family.

         25    I learned about deportation through the criminal
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          2  justice system as well.  Back in 1996, my father and

          3  uncle were arrested for improper cash transactions

          4  related to their family business.  We went into

          5  criminal court in Queens.  We had a very, very

          6  sympathetic judge, it is sort of amazing to me.  The

          7  criminal proceedings were pretty drawn out.  And by

          8  1998, my father and uncle still were not going to go

          9  to trial, and they decided to plead guilty to the

         10  crime.  They were both greencard holders.

         11                 I am a U.S. Citizen, as is my mother,

         12  my brother, my sister, and my dog.  We have lived in

         13  this country for a very, very long time.  I grew up

         14  in Flushing, Queens and I now live in Brooklyn.  So,

         15  my father and uncle plead guilty.  And what is

         16  interesting about the contrast between what happened

         17  to them, is that our sympathetic judge said you know

         18  what, these two men are family men, running a family

         19  business, I do not want them to have to cave their

         20  business.  I do not want their business to go under

         21  because they are incarcerated.  So, I am going to

         22  give them consecutive rather than simultaneous

         23  sentencing.  Let's let one man go in, do his time,

         24  come out, and let the other man go in.

         25                 So, my family had the choice between
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          2  are they going to plead guilty and serve one to

          3  three upstate, with the presumption that they are

          4  only going to do eight months each.  Or are they

          5  going to do one- year local time at Rikers again

          6  just eight months.  And they chose the upstate time,

          7  right, because the upstate time would have been a

          8  nicer place than Rikers and effectively the same

          9  eight months.  Now that was a huge mistake from an

         10  immigration standpoint, right.  Because if they had

         11  chosen the local time, let's say 364 days, it would

         12  not be a mandatory deportable offense.  But my uncle

         13  went ahead, took the longer sentence because he

         14  thought he would time that was a little less rough

         15  than Rikers Island.  So he went ahead and did that

         16  time first.  My father was going to go in second.

         17                 We learned about deportation because

         18  on the very day we thought my uncle was coming home

         19  to us.  And mind you, the parole officers had

         20  visited my aunt.  They arranged the whole thing.  He

         21  had a job letter, everything was good to go.  Every

         22  State agency indicated to us that my uncle was

         23  coming home, right.  The day we thought he was

         24  coming home, is the exact same day he was

         25  transferred to Downstate, then over to Varrick
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          2  Street. And he was going to be processed for

          3  deportation.

          4                 My uncle's deportation took about

          5  four months. From Varrick Street, he went down to

          6  Baltimore.  He had diabetes. He was not doing well

          7  physically.  In Baltimore, he was forced to sleep on

          8  the floor of an overcrowded jail.  There was one

          9  point in detention where because of his diabetes,

         10  his a back tooth of his was rotting really badly,

         11  and his gums were really messed up. And he, because

         12  they do not have medical attention there, right, you

         13  do not really get entitled to anything over there.

         14  The cure all is aspirin.  That is what detainees

         15  joke about.  You know, you are pregnant, you are

         16  vomiting, diarrhea, aspirin is all you take.  So the

         17  jail tells him just take some aspirin.  But his

         18  tooth was hurting so badly, that with the help of a

         19  former inmate, he actually had to pull out his own

         20  tooth.  And that is medical care over there, right.

         21                 I think that New Yorkers need to

         22  understand that detention, there is nothing civil

         23  about detention, despite what they like to say.

         24  Now, my uncle was deported to India.  He has not

         25  lived there since 1956.  I visited him in India this
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          2  past year.  It is the first time I had ever been

          3  there.  And he is still unemployed over there.  He

          4  is still, really sort of, sort of losing his mind,

          5  right.

          6                 And now my father is in deportation

          7  proceedings. And I do not consider my father to be a

          8  success story by any means under the eyes of the

          9  immigration law, because there is no reason a 65-

         10  year- old man who has lived in this country for 20

         11  plus years with his wife and children, there is no

         12  reason he should be deported.  Substantively, if not

         13  legally, he is a U.S. Citizen or national of this

         14  country.  But anyway he is in deportation

         15  proceedings.

         16                 But the reason I think advisal

         17  becomes a very interesting story with regards to my

         18  family, is that because of what happened to my

         19  uncle, we knew in advance, what was going to happen

         20  to my father.  So my father, actually went back and

         21  decided to do 364 at Rikers Island rather than 123

         22  upstate. Therefore spending less than one- year

         23  sentence on his conviction, which is a key thing

         24  under immigration law, right.

         25                 The other thing though, is that
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          2  during his entire time at Rikers Island, I by the

          3  way had to stop going to college to try figure out

          4  what to do with my family and how to help out. While

          5  he was at Rikers Island, we were able to find an

          6  immigration attorney.  And I went to well over five

          7  or six immigration attorneys and all of them seemed

          8  to have different things to say about the

          9  immigration law and how it was going to affect my

         10  family.  But we managed to find an immigration

         11  attorney.  And on the day that my father went into

         12  detention from Rikers Island, on the very same day,

         13  we had an attorney in place to challenge the

         14  constitutionality of his detention and deportation.

         15  And because of that, he was released from detention.

         16    He is still home with us.  We have been fighting

         17  his case for the last three- and- a- half, four

         18  years now.  But the fact is, he is home.  He has not

         19  been deported, because we had advisal, not through

         20  the courts, but through what happened to my uncle.

         21  So I just put that out as just another example of

         22  why this sort of thing matters.

         23                 The different bills addressing

         24  advisal in criminal courts all recognize one very

         25  basic fact that immigrants have the right to know
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          2  that they can be deported when they are pleading

          3  guilty to a crime.  And that right should, of

          4  course, extend to those with violations and

          5  misdemeanors, as well.

          6                 The argument made by the New York

          7  State Prosecutors, and in fact prosecutors do seem

          8  to be making these arguments, and even the

          9  Department of Homeland Security, that deportation is

         10  a civil matter, and falls beyond the courts

         11  responsibility as mistaken and dishonest.

         12                 I want to pat two different lines of

         13  rationale to you all.  First, there is nothing civil

         14  about the deportation process, which requires people

         15  to be shackled and carted off to jails thousands of

         16  miles from home, held indefinitely at times, and

         17  expelled for life from the only place that we call

         18  home.

         19                 CHAIRPERSON STEWART:  Shahani.

         20                 MS. SHAHANI:  Yes.

         21                 CHAIRPERSON STEWART:  Could you

         22  please--

         23                 MS. SHAHANI:  Wrap it up.

         24                 CHAIRPERSON STEWART: - -  wrap it up?

         25                 MS. SHAHANI:  Okay.  And my first
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          2  name is Aarti, if you would like to call me that.

          3  All right, so --  Shahani, that is fine too I guess.

          4    Right, the long or short of it is, first of all it

          5  is not civil.

          6                 Second of all, and a very important

          7  point that I actually do not think has been touched

          8  upon nearly enough or explicitly, is that while

          9  deportation is held as a civil matter, therefore it

         10  is not the responsibility of a criminal court or the

         11  criminal justice system, et cetera.  The fact is in

         12  New York, increasingly, criminal justice

         13  institutions are helping Homeland Security to deport

         14  people.

         15                 So on the one hand they say, no it is

         16  not our obligation, it is civil.  But on the other

         17  hand they are bending over backwards, dedicating

         18  criminal resources to enforcing the civil stuff.  So

         19  just as examples, Rikers Island is a hot one. And I

         20  would say, extremely importantly, Rikers Island I

         21  feel like ethnic cleansing is going on there, and I

         22  am not joking with you guys.  We are at Rikers

         23  regularly.  We get calls from young people at Rikers

         24  all the time.  People are being racially profiled

         25  there, and carted off for deportation directly from
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          2  there.  And I think that the City Council needs to

          3  investigate into that a little bit more.

          4                 Apart from that, though, the Division

          5  of Parole this past year, actually dedicated their

          6  own resources to identifying people that may be non-

          7  citizen parolees, including people that successfully

          8  completed parole, and helping the Department of

          9  Homeland Security to deport those people.  Calling

         10  those people into their office saying, hey, you do

         11  not have a scheduled check- in, but why don't you

         12  just come check- in, so they can be rounded up by

         13  Homeland Security.

         14                 So the collaboration is happening to

         15  the detriment of immigrants, it should be happening

         16  to our benefit and our due process rights, as well.

         17                 Finally, I think I am done.  Finally,

         18  and this is the point that we started off with.  On

         19  advisal, I think it is very clear where everyone in

         20  this room stands on this side of it, and I think

         21  even on that side of it.  We need a real advisal,

         22  something with teeth.  Something that actually

         23  allows reopening cases, vacating convictions,

         24  because that is the only way it is really going to

         25  matter.
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          2                 But apart from that, I would really,

          3  really, really, urge everyone sitting here and

          4  listening to think about the different ways that

          5  City Council elected officials locally, can start

          6  shoring up immigrants rights.  Because federal

          7  immigration laws are not going change anytime soon,

          8  favorably, right.  And I think that we really have

          9  the burden now to figure out, how can we protect

         10  non- citizen New Yorkers from these devastating

         11  laws, because they are tearing thousands and

         12  thousands of families apart.

         13                 Thank you.

         14                 CHAIRPERSON STEWART:  I just want you

         15  to know that we all basically agree with all the

         16  things that you have said. So, I do not want you to

         17  think that we do not know and do not understand what

         18  is happening.  Some of things I think we can

         19  summarize because we have to get out of this room

         20  before 1:00. Next.

         21                 MR. CABRERA:  Buenos Dias.  Good

         22  morning.  My name is Jorge Miller Cabrera.  I am one

         23  of the ones going through this situation.  In 1990,

         24  I plead guilty.  After that it is a nightmare what I

         25  going through in my life.  I have got two sons, I
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          2  cannot even call them son, because I do not be there

          3  for be there father.  I have been through all INS

          4  for the days, all for the plea of guilty.  In that

          5  moment in 1990, I do not even say thank you, in

          6  English.

          7                 I get caught for, I working one

          8  grocery, deliveryman, I was going to deliver one

          9  package.  In that moment, in that time, they have a

         10  special squad in New York.  They call them TNT.

         11  They came in and they arrest everybody over there.

         12  I am in the middle.  When I be down there, in

         13  October, one legal lady come and told me, listen the

         14  only way we can get through this is if plead guilty.

         15

         16                 I do not even know, I just, this

         17  (Spanish), because my wife, my kid, my wife pregnant

         18  at that moment, I want to get home.  What I do is,

         19  without knowing what is doing, without any

         20  knowledge, I plead guilty.  After that, I take the

         21  guilty plea, 1995 the INS took that guilty plea and

         22  put me in proceedings for deportation.  They deport

         23  you, no matter what you find, no matter what you

         24  bring to them, I get deported.

         25                 My question is for these panels right
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          2  here, that I plead guilty without me knowledge

          3  English, even though I know a little bit of English,

          4  that I know what going through in legal matter.

          5  That I know what going through the future.  Because

          6  right now, we deal with something different.  In

          7  federal court they got the rule 11, Federal Rule 11,

          8  when the you are suppose to stand up and tell you

          9  listen if you are plead guilty for this, you can

         10  bowl, you can get this, you will get deported.

         11                 If you know that you are going to be

         12  punished for something you are doing, you are going

         13  to defend yourself better. You are going to do

         14  whatever you have to do, because it is not only me

         15  right now.  It is not only me right now.  I deal

         16  with Georgie, I deal with Manuel, I deal with

         17  Anthony, I deal with someone.  They do not even know

         18  me.  They cannot even say pappy, because how are

         19  they going to say pappy, it is 11 years.  Eleven

         20  years go all the way around, why?  Because of this

         21  Maybe I know the one that cleaned the wall.  Come

         22  on.  I paid three times, what I was suppose to pay

         23  in five years probation.

         24                 Thank you.

         25                 MS. BATISTA:  Good morning, or almost
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          2  afternoon. And I want to thank the Immigration

          3  Committee for bringing up this issue in the City

          4  Council.  And I would like to thank Councilman

          5  Martinez for his efforts around the deportation

          6  issue. I have passed around my testimony and I will

          7  just briefly go through the major points of it.

          8                 My name is Raquel Batista, and I am

          9  the Executive Director of the Northern Manhattan

         10  Coalition for Immigrant Rights.  And we have been

         11  dealing with this issue for the past eight months,

         12  ever since I have taken on the position around

         13  deportation.  Because we are seeing that in

         14  particular, in the Dominican community we have been

         15  directly impacted by the 1996 laws.  We have been

         16  seeing more, and more, and more Dominican's deported

         17  back to the Dominican Republic.

         18                 Since 1996, over 25,000 Dominicans

         19  have been deported.  So we have been seeing it in

         20  our communities, in Washington Heights, in the

         21  Bronx, how this is impacting families.            I

         22  have an example of one family.  A woman named

         23  Gracie, who had six children.  They are all under

         24  the age of nine.  And her husband, Haribe, finished

         25  his time.  He was on probation, almost finishing
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          2  probation, when immigration came and picked him up.

          3  They had plans to buy a house in Pennsylvania, ready

          4  to move on with their lives.  And then they had to

          5  decide exactly how they were going deal with having

          6  six children, and her a single mother in New York

          7  City.

          8                 So what they decided to do was to

          9  send the three youngest children back to the

         10  Dominican Republic with him, and her stay with the

         11  three oldest children here so that they can finish

         12  school.

         13                 So this is literally tearing families

         14  apart, the process of immigration and deportation.

         15  And in response to this, the Coalition together with

         16  Alianza Dominicana, with Legal Aid, Families for

         17  Freedom, all the organizations that you have seen

         18  today, we have been collaborating, organizing to

         19  bring resources to the community, to assist people

         20  through the deportation process, and represent

         21  people directly in their cases, and also organizing

         22  families and getting their stories out there.  So

         23  that people know what exactly is going on within our

         24  communities.

         25                 In particular, I want to highlight
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          2  that given the reality of New York City, of life

          3  here, of communities of color, of being in poverty,

          4  there was a study put out by the National Council of

          5  La Raza, called Lost Opportunities:  The Reality of

          6  Latinos in the Criminal Justice System.  And it

          7  discusses several issues that communities of color

          8  and Latinos face in the criminal justice system.

          9  But it also discusses how the problem is exacerbated

         10  by these immigration laws and by deportation.

         11                 And deportation really being a

         12  punishment and not a collateral consequence, as the

         13  Supreme Court has defined it to be.  And that it

         14  really is resulting in being double jeopardy, and in

         15  the end, I feel unconstitutional.

         16                 Our ultimate goal is to stop

         17  deportation. However, we do know because of the

         18  reality of our government right now, that that will

         19  not happen just yet.  However, we are fighting to

         20  continue to repeal the 1996 laws.  And there are

         21  three major short- term goals that we are looking

         22  to.

         23                 One of them being discussed today,

         24  which is to pass laws to guarantee that immigrants

         25  know their rights, and the full immigration
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          2  consequences of pleading guilty to an offense.

          3                 And other issues which I really hope

          4  that this Committee will start looking at as you

          5  continue in looking at the issue of deportation,

          6  including the treatment of detainees while in

          7  deportation proceedings.  And the ability of, maybe

          8  looking at alternative ways of dealing with people

          9  who have been through the criminal justice system,

         10  helping them out here before they are deported back

         11  to their countries.

         12                 In terms of other issues that we are

         13  also dealing with, is looking at how deportees are

         14  reintegrating back when they get into their native

         15  countries.  We have been seeing a lot of issues of

         16  deportees being persecuted once they go back to

         17  their country of origin.

         18                 So, what you are doing today, will

         19  hopefully assist people in going through the

         20  process, and them know exactly what they are getting

         21  into when they are pleading guilty, and what they

         22  are going to be facing both here in the deportation

         23  process and when they go back to their native

         24  countries.

         25                 I would also like to say, that in
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          2  terms of the Resolution 240, to look at and evaluate

          3  the other Senate bills that have been placed before

          4  the Senate.  Senate Bill 7001 and Senate Bill 3826,

          5  and look at the language and the importance of the

          6  remedies, as was touched upon before.

          7                 Thank you very much.

          8                 CHAIRPERSON STEWART:  Do you have any

          9  questions? Any questions from my colleagues?

         10                 COUNCIL MEMBER MARTINEZ:  I just want

         11  to commend both organizations for their work in

         12  immigrant services in our community.  I know that

         13  the Northern Manhattan Coalition for Immigrant

         14  Right, has taken various initiative in addressing

         15  legal services for immigrant workers, and

         16  undocumented individuals in our community.  And I

         17  want to thank both organizations for being here

         18  today, and obviously providing a wealth of

         19  information, especially, Family for Justice, I

         20  believe.

         21                 MS. SHAHANI:  For Freedom.

         22                 COUNCIL MEMBER MARTINEZ:  For

         23  Freedom, sorry.

         24                 MS. SHAHANI:  For all that good

         25  stuff.
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          2                 COUNCIL MEMBER MARTINEZ:  So, again,

          3  I just want to thank both of you for the work you

          4  do.

          5                 CHAIRPERSON STEWART:  Thank you.  And

          6  thank you for your testimony.  We have one more

          7  panel.  Mr. Mitchell Balmuth.

          8                 MR. BALMUTH:  Balmuth.

          9                 CHAIRPERSON STEWART:  Right, Richard,

         10  Mitchell. Just identify yourself and you may begin.

         11                 MR. BALMUTH:  Okay.  My name is

         12  Mitchell Balmuth and my wife is an artist, and I

         13  vend her artwork, for the last 11 years.  And since

         14  that time, I have been involved in two lawsuits

         15  against the City, and have become sort of an

         16  advocate for art vendors, many of which are

         17  immigrants.  Probably, I would say of the art

         18  vendors, maybe 80 to 90 percent of the people

         19  vending art are immigrants.  So I came here today to

         20  give some of my experiences.

         21                 Now, I myself agree totally with this

         22  Resolution, but I realize that your ability to

         23  change State Law has some initiative, and probably

         24  will help get this law pass.  But your ability to

         25  change federal law is even more important.
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          2                 However, there are other aspects that

          3  I think you could be working on here in the City,

          4  where immigrants are being abused by the police,

          5  which leads to their arrest, leads to their maybe

          6  convictions, and maybe further leads to their

          7  deportation, et cetera.

          8                 Now, in my experience, I know three

          9  artists who sold artwork for the last 11 years that

         10  have been arrested. First, they were arrested for

         11  unlicensed vending.  And we sued and we overturned

         12  that requirement to have a license.  Than they were

         13  arrested for not having a park permit.   And we sued

         14  and we overturned that requirement.  And they are

         15  continuing to be arrested, now for other reasons.

         16                 But these three artists that I know,

         17  in particular, were denied citizenship, which is

         18  something that we have not really talked much about,

         19  we have been talking mostly about deportation.  But,

         20  they were denied citizenship in their first hearing

         21  based on arrests that the federal courts have ruled

         22  that these arrests were unconstitutional.  And even

         23  with that change in the law, they were arrested.

         24                 Now that the City cannot arrest us

         25  for not having licenses, and not having permits,
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          2  they are going around arresting us for all sorts of

          3  other minor offenses.  Yesterday, a Tibetan art

          4  vendor, who I heard was fairly new, maybe his first

          5  day on the street, was arrested for not having a New

          6  York State Certificate of Authority.  A law that

          7  most police officers know nothing about, and yet

          8  they arrested and hand cuffed him, took him away,

          9  and confiscated all of his artwork.  This is the tip

         10  of the iceberg.

         11                 I have heard numerous cases of

         12  Chinese artists being arrested for the same reason.

         13  And just because they did not like their ID.  Not

         14  that they did not have a Certificate of Authority,

         15  but they did not like their ID.  They had like an

         16  international drivers license for an ID, and the

         17  NYPD would not accept it.  And that is just one

         18  thing.

         19                 Two weeks ago in Times Square, they

         20  did not arrest, but they gave criminal court

         21  summonses, you know. Councilwoman James spoke about

         22  administrative court proceedings, these criminal

         23  court summonses are in lieu of arrest.  Everyone one

         24  of those can be considered an arrest.  I was just

         25  told by some of the lawyers that testified here
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          2  today, that they probably would tell their client to

          3  list that as an arrest, just because they got a

          4  criminal court summonses.  Well two weeks ago in

          5  Times Square, they just came, and all the vendors

          6  that were working in Times Square, on Broadway and

          7  7th Avenue, were given all criminal court summonses

          8  for disorderly conduct.

          9                 And now, every one of those people,

         10  many of them immigrants, now I am going to have to

         11  tell them, you might have to put that down as an

         12  arrest.  And then when they go to court, now I have

         13  been in criminal court and environmental control

         14  board court numerous times.  I defend immigrants at

         15  environmental control board court, I cannot defend

         16  them in criminal court, but I do go and speak to the

         17  lawyers, because most immigrants do not quite

         18  understand all the laws and all the ramifications.

         19  And I have to go up there and tell the lawyer, you

         20  know, this person is an immigrant, and he does not

         21  understand.  And he wants to plead not guilty.  He

         22  does not want to take any plea bargains, and he does

         23  not even want to take an ACD.

         24                 Because 90 percent of the time, I do

         25  not go when a person is doing something wrong.  But

                                                            101

          1  COMMITTEE ON IMMIGRATION

          2  when the person is doing something right, or the

          3  police had some sort of misconduct, than I go and I

          4  tell them do not take even an ACD because you never

          5  know when you are going to get the same type of

          6  summons again. Because you did not deserve the

          7  summons in the first place.

          8                 So as, what I am trying to say is, I

          9  have spoken to Lieutenant Dan Obono from the Legal

         10  Department about this on many occasions, on what is

         11  going on, in particular in Times Square, but not

         12  limited to Times Square, it happens all over the

         13  City, about the use of criminal court summonses and

         14  their ramifications on their citizenship.  And it

         15  has been taken with a deaf ear.

         16                 I think as a legislative branch of

         17  New York City, here is something that you could do

         18  for immigrants.  Not just art vendors, where there

         19  maybe 700, 800, immigrant art vendors, but there are

         20  thousands of immigrant vendors, whether they food

         21  vendors, general vendors, et cetera, and try and at

         22  least not get the summonses into criminal court.

         23                 As a matter fact, in the Police

         24  Patrol Guide, it specifically says do not arrest a

         25  vendor for such and such charge.  But yet they
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          2  actually gave someone a criminal court summons the

          3  other day, for being too close to a fire hydrant.

          4  This is not even a law that exists.  But a lot of

          5  judges do not know that this is a law that does not

          6  exist.  And a lot of the criminal court lawyers do

          7  not know that this is a law that does not exist.  So

          8  they go there and sometimes they get convicted of

          9  it, even though there is no such law, being too

         10  close to a fire hydrant.

         11                 This is something that at least if we

         12  can keep it out criminal court, it will not affect

         13  their immigration status. I believe that it will not

         14  affect it in an administrative court, from what I

         15  have heard today.  At least, if the Police

         16  Department writes the summons with environmental

         17  control board or administrative summonses, which

         18  they have a right to do.

         19                 The police have an unusual amount of

         20  discretion in vending.  Enforcement can be just

         21  telling the vendor to move and not doing any

         22  summonses.  They can give an Environmental Control

         23  Board summonses or in most cases, they issue

         24  criminal court summonses if they do.  And very

         25  often, these criminal court summonses are issued
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          2  against people that do not understand what is

          3  happen.  You know, most of these are immigrants.

          4                 Okay that is basically why I came,

          5  because I want you to understand that just the fact

          6  of getting arrested can affect your ability to

          7  become a citizen.  And this is something here that

          8  you maybe, can have some control.  You can deal with

          9  the Police Department and try to get this resolved.

         10                 CHAIRPERSON STEWART:  Mitchell I

         11  appreciate you coming in and I want to thank you for

         12  your testimony.  Is there any questions from my

         13  colleagues?  No questions.

         14                 Having said that this meeting is

         15  adjourned.

         16                 (Hearing adjourned at 12:35 p.m.)
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