Committee Staff
Ze-Emanuel Hailu, Senior Legislative Counsel
Sara Liss, Legislative Counsel
Emily Balkan, Legislative Policy Analyst
Crilhien Francisco, Unit Head - Finance Division

[image: image1.png]



THE COUNCIL
COMMITTEE REPORT OF THE HUMAN SERVICES Division
Jeffrey Baker, Legislative Director
Andrea Vazquez, Deputy Director, Human Services Division 

COMMITTEE ON HEALTH
Hon. Mark Levine, Chair

January 30, 2019
Int. No. 1362:
By Council Members Levine, Cohen, Powers, Lander and Rosenthal
Title:
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale of flavored electronic cigarettes
Administrative Code:
Amends sections 17-713 and 17-715. 
Int. No. 1345:
By Council Members Cabrera and Rosenthal
Title:
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale of flavored cigarettes
Administrative Code:
Amends section 17-713. 
Introduction


Today, the Committee on Health, chaired by Council Member Mark Levine, will hold a hearing on legislation prohibiting the sale of flavored electronic cigarettes and strengthening the prohibition on the sale of flavored tobacco products and cigarettes in New York City. The Committees will hear Introduction Number 1362 (Int. No. 1362), a Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale of flavored electronic cigarettes, and Introduction Number 1345 (Int. No. 1345), a Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale of flavored cigarettes. Among those invited to testify are representatives from the New York City Department of Health and Mental Hygiene (DOHMH), advocates, and other interested parties.
Background
Flavored Electronic Cigarettes

Electronic cigarettes (e-cigarettes) are electronic devices that deliver nicotine, flavor, and other chemicals through vaporization or aerosolization.
 The use of electronic cigarettes in the U.S., commonly referred to as “vaping,” has grown at a rapid pace, with sales skyrocketing by 132 percent,
 while prices fell substantially, between 2012 and 2016.
 Average monthly sales for rechargeable devices and accompanying cartridges, which have become the product of choice among individuals who vape, increased 154 percent between 2012 and 2016 according to the Centers for Disease Control (CDC), while their prices fell by nearly half.
 
E-Cigarettes as Smoking Cessation Devices

Manufacturers and proponents of electronic cigarettes claim that the devices offer users a safer alternative to smoking cigarettes, as electronic cigarettes can deliver nicotine without combusting tobacco and producing smoke, and can also offer nicotine-free vapor.
 While the CDC acknowledges that e-cigarettes may have the potential to benefit adult smokers who are not pregnant – if they are used as a complete substitute for regular cigarettes and other smoked tobacco products – it also notes that scientists still haven’t determined whether this is the case, and that e-cigarettes are not currently approved by the United States Food and Drug Administration (FDA) as a quit smoking aid.
 Moreover, a recent CDC study found that “most adult e-cigarette users do not stop smoking cigarettes and are instead continuing to use both tobacco and non-tobacco products (known as ‘dual use’).”
 
Health Effects of Using E-Cigarettes

Given that e-cigarettes have not been around for a significant amount of time from a scientific and medical research perspective, scientists are still learning about their long-term health effects.
 Still, most e-cigarettes contain nicotine, which has well-known health effects.
 According to the CDC, nicotine is highly addictive, toxic to developing fetuses, can harm adolescent brain development (which continues into the early- to mid-20s), and is a health danger for pregnant women and developing babies.
 Recent research has also shown that vaping e-cigarettes deliver cancer-causing chemicals into the body, and that popular fruity flavors appear to have the worst carcinogenic effect.

Use of E-Cigarettes among Young People
The CDC has expressed serious concern about youth exposure to the highly addictive nicotine contained in most electronic cigarettes.
 Teenagers’ brains are still developing, and require less exposure to nicotine than adults to become addicted.
 Research cited by the National Institute of Drug Abuse (NIDA) has shown the highly addictive nicotine content in e-cigarette products serves to activate the brain’s reward circuitry by increasing dopamine levels, which motivates teens “to use again and again despite risks to their health and well-being.”
 While the prevalence of adults who tried e-cigarettes rose significantly between 2014 and 2016, it skyrocketed by more than 900 percent between 2011 and 2015 among high school students according to the CDC, and vaping is now more popular among teens than combustible cigarettes.
 According to the FDA, from 2017 to 2018 e-cigarette use increased by 78 percent among high school students, and 48 percent among middle school students.
 In a statement issued on September 12, 2018, FDA Commissioner Scott Gottlieb, M.D., declared that e-cigarette use among teenagers had reached “nothing short of an epidemic proportion of growth,”
 and called for makers of the most popular e-cigarettes to keep their products away from minors.
 According to a survey cited by the FDA, “81 percent of current youth e-cigarette users cited the availability of appealing flavors as the primary reason for use.”
 A 2015 survey of youth funded by the National Institute on Drug Abuse, the National Institutes of Health, and the FDA’s Department of Health and Human Services found that the majority of respondents who self-reported ever experimenting with tobacco started with a flavored product, including 81 percent of respondents who had ever used an e-cigarette, indicating that flavoring is the enticing factor of e-cigarettes among youth.
 
According to NIDA, repeated exposure to the highly addictive nicotine content in “e-cigarettes may actually encourage cigarette smoking in adolescents.”
 A RAND Corporation study also recently concluded that “adolescents who use vaping products are not only more likely to smoke cigarettes, but are also likely to increase their use of both products over time.”
 Advocates concerned about teen use of e-cigarettes as a pathway to combustible cigarettes expressed alarm
 when, in December 2018, Juul Labs – which has more than 70 percent of the e-cigarette market share in the United States – received a $12.8 Billion investment from Altria, the leading U.S. cigarette manufacturer.
 
Menthol Cigarettes
In November 2018, the FDA announced plans to propose a ban on menthol cigarettes.
 Studies have concluded that menthol cigarettes are more dangerous than non-menthol cigarettes for several reasons, such as linkages to higher levels of nicotine dependence and regular smoking.
 Studies also concluded that menthol cigarettes are especially dangerous for youth.
 

Menthol use disproportionately affects the Black community.
 Federal surveys conclude that about four of every five smokers who are Black smoke menthol cigarettes,
 and, according to the NAACP’s Youth Against Menthol campaign, about 85 percent of African-American smokers aged 12 and up smoke menthol cigarettes compared with only 29 percent of white smokers.
 As of 2016, about 45,000 African-Americans die each year from smoking-related illnesses, making it the largest cause of preventable death, and Black men have the highest lung cancer mortality rate of any demographic group.
 Studies have concluded that Black communities are the target of advertisements for menthol cigarettes, and that menthol cigarettes were cheaper in areas with schools with higher percentages of African-American students.

regulatory and legislative action
Flavored Electronic Cigarettes

Federal Action
In September 2018, the FDA declared that teenage use of electronic cigarettes has reached “an epidemic proportion,” and put the makers of the most popular devices – primarily tobacco company giants – on notice that “they have just 60 days to prove they can keep their devices away from minors” or face steep fines and possible removal from the market altogether.

In November, FDA Commissioner Scott Gottlieb, M.D. proposed new steps to prevent youth access to flavored e-cigarettes by requiring that they be sold in age-restricted, in-person locations, and requiring heightened age-verification practices for online sales.
  These measures effectively stopped short of a ban that the FDA had previously threatened in order to persuade e-cigarette makers to drop marketing strategies that might appeal to minors.
 The proposed measures would allow stores to continue selling flavored e-cigarettes, but only from closed-off areas that would be inaccessible to minors.
 
State Action
On November 7th, the New York State Department of Health (NYSDOH) proposed a rule that would ban the sale of flavored e-cigarettes in New York State.
 On November 9th, the agency withdrew the announced regulations to allow more time for legal review.
 On January 12th, Governor Cuomo announced that he will include a proposal raising the State’s minimum age to buy tobacco and e-cigarette products from 18 to 21. He also called for an end to the sale of tobacco and e-cigarette products in pharmacies and to require that e-cigarettes are sold only through licensed retailers.
 
City Action
In 2013, the Council passed and the Mayor signed Local Law 94 of 2013, which established the sales age for electronic cigarettes at 21.
 In 2013, the Council also passed and the Mayor signed Local Law 152 of 2013, which extends the NYC Smoke-Free Air Act to include e-cigarettes.
 
Corporate Action
On November 13th, Juul announced plans to temporarily eliminate some of its social media accounts and halt retail sales of most of its flavor products and restrict flavor sales to adults 21 and older on its secure website as part of a plan to restrict access to minors.
  
Menthol Cigarettes
City Action

In 2009, the Council passed and the Mayor signed Local Law 69 of 2009, which prohibited the sale of flavored tobacco products.
 However, the Law excludes menthol, mint, or wintergreen flavors.
 According to the Department of Health and Mental Hygiene’s 2015 Community Health Survey, 48 percent of adult smokers in New York City smoke menthol cigarettes, and the rates are even higher among African Americans, Latinos, and women.
 Although smoking rates in New York City declined between 2002 and 2016, more than 850,000 New Yorkers still smoke and tobacco continues to be a leading contributor to preventable, premature death in the City, killing an estimated 12,000 people annually.

Int. No. 1362:

Int. 1362 would ban the sale of flavored electronic cigarettes, and creates an assumption that any retail dealer in possession of four or more flavored electronic cigarettes intends to sell or offer for sale flavored electronic cigarettes. This legislation would take effect 90 days after becoming law.
Int. No. 1345:
Int. 1345 would ban the sale of menthol, mint, and wintergreen flavored cigarettes and tobacco products. This legislation would take effect 90 days after becoming law.

Int. No. 1362

By Council Members Levine, Cohen, Powers, Lander and Rosenthal
A local law to amend the administrative code of the city of New York, in relation to prohibiting the sale of flavored electronic cigarettes

Be it enacted by the Council as follows:
Section 1. Section 17-713 of title 7 of the administrative code of the city of New York is amended to read as follows:
[a. "Cigarette"] Cigarette. The term "cigarette" means any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.
[b. "Characterizing flavor"] Characterizing flavor. The term "characterizing flavor" means a distinguishable taste or aroma, other than the taste or aroma of tobacco, menthol, mint or wintergreen, imparted either prior to or during consumption of a tobacco product or component part thereof, including, but not limited to, tastes or aromas relating to any fruit, chocolate, vanilla, honey, candy, cocoa, dessert, alcoholic beverage, herb or spice; provided, however, that no tobacco product shall be determined to have a characterizing flavor solely because of the use of additives or flavorings or the provision of ingredient information.
[c. "Component part"] Component part. The term "component part" means any element of a tobacco product or electronic cigarette, including, but not limited to, the tobacco, filter and paper, but not including any constituent.
[d. "Constituent"] Constituent. The term "constituent" means any ingredient, substance, chemical or compound, other than tobacco, water or reconstituted tobacco sheet, that is added by the manufacturer to a tobacco product or electronic cigarette during the processing, manufacture or packing of the tobacco product or electronic cigarette. Such term shall include a smoke or vapor constituent.
Electronic cigarette. The term “electronic cigarette” means an electronic or battery-operated device that delivers vapor for inhalation. Electronic cigarette shall include any refill, cartridge, and any other component of an electronic cigarette. Electronic cigarette shall not include any product approved by the food and drug administration for sale as a drug or medical device.
Flavored electronic cigarette. The term "flavored electronic cigarette" means any electronic cigarette or any component part thereof that contains a constituent that imparts a characterizing flavor. A public statement or claim made or disseminated by the manufacturer of an electronic cigarette, or by any person authorized or permitted by the manufacturer to make or disseminate public statements concerning such electronic cigarette, that such electronic cigarette has or produces a characterizing flavor shall constitute  presumptive evidence that the electronic cigarette is a flavored electronic cigarette. Flavored electronic cigarette shall not include tobacco-flavored or flavorless electronic cigarettes.
[e. "Flavored tobacco product"] Flavored tobacco product. The term "flavored tobacco product" means any tobacco product or any component part thereof that contains a constituent that imparts a characterizing flavor. A public statement or claim made or disseminated by the manufacturer of a tobacco product, or by any person authorized or permitted by the manufacturer to make or disseminate public statements concerning such tobacco product, that such tobacco product has or produces a characterizing flavor shall constitute presumptive evidence that the tobacco product is a flavored tobacco product.
[f. [Repealed.]]
[g. "Person"] Person. The term "person" means any natural person, partnership, firm, joint stock company, corporation, or employee thereof, or other legal entity.
[h. "Smoke constituent"] Smoke constituent. The term "smoke constituent" means any chemical or chemical compound in mainstream or sidestream tobacco smoke that either transfers from any component of the tobacco product to the smoke or that is formed by the combustion or heating of tobacco, additives or other component of the tobacco product.
[i. "Tobacco bar"] Tobacco bar. The term "tobacco bar" has the meaning as such term is defined in subdivision jj of section 17-502 of this code.
[j. "Tobacco product"] Tobacco product. The term "tobacco product" means any product which contains tobacco that is intended for human consumption, including any component, part, or accessory of such product. Tobacco product shall include, but not be limited to, any cigar, little cigar, chewing tobacco, pipe tobacco, roll-your-own tobacco, snus, bidi, snuff, tobacco-containing shisha, or dissolvable tobacco product. Tobacco product shall not include cigarettes or any product that has been approved by the United States food and drug administration for sale as a tobacco use cessation product or for other medical purposes and that is being marketed and sold solely for such purposes.
§ 2. Section 17-715 of the administrative code of the city of New York is amended to read as follows:
                     § 17-715 Sale of flavored tobacco products and flavored electronic cigarettes prohibited. a. It shall be unlawful for any person to sell or offer for sale, or to possess with intent to sell or offer for sale, any flavored tobacco product except in a tobacco bar. It shall be unlawful for any person to sell or offer for sale, or to possess with intent to sell or offer for sale, any flavored electronic cigarette.
                     b. There shall be a presumption that a retail dealer in possession of four or more flavored tobacco products, which shall include individual tobacco products or electronic cigarettes, packages of tobacco products or electronic cigarettes, or any combination thereof, possesses such tobacco products or electronic cigarettes with intent to sell or offer for sale.
§ 3. This local law shall take effect 90 days after its enactment into law, provided that the commissioner shall promulgate any rules necessary for implementing and carrying out the provisions of this local law prior to its effective date.
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Int. No. 1345
By Council Members Cabrera and Rosenthal
A local law to amend the administrative code of the city of New York, in relation to prohibiting the sale of flavored cigarettes

Be it enacted by the Council as follows:
Section 1. Section 17-713 of title 7 of the administrative code of the city of New York is amended to read as follows:
[a. "Cigarette"] Cigarette. The term "cigarette" means any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.
[b. "Characterizing flavor"] Characterizing flavor. The term "characterizing flavor" means a distinguishable taste or aroma, other than the taste or aroma of tobacco, [menthol, mint or wintergreen,] imparted either prior to or during consumption of a tobacco product or component part thereof, including, but not limited to, tastes or aromas relating to any menthol, mint, wintergreen, fruit, chocolate, vanilla, honey, candy, cocoa, dessert, alcoholic beverage, herb or spice; provided, however, that no tobacco product shall be determined to have a characterizing flavor solely because of the use of additives or flavorings or the provision of ingredient information.
[c. "Component part"] Component part. The term "component part" means any element of a tobacco product, including, but not limited to, the tobacco, filter and paper, but not including any constituent.
[d. "Constituent"] Constituent. The term "constituent" means any ingredient, substance, chemical or compound, other than tobacco, water or reconstituted tobacco sheet, that is added by the manufacturer to a tobacco product during the processing, manufacture or packing of the tobacco product. Such term shall include a smoke constituent.
[e. "Flavored tobacco product"] Flavored tobacco product. The term "flavored tobacco product" means any tobacco product or any component part thereof that contains a constituent that imparts a characterizing flavor. A public statement or claim made or disseminated by the manufacturer of a tobacco product, or by any person authorized or permitted by the manufacturer to make or disseminate public statements concerning such tobacco product, that such tobacco product has or produces a characterizing flavor shall constitute presumptive evidence that the tobacco product is a flavored tobacco product.
[f. [Repealed.]]
[g. "Person"] Person. The term "person" means any natural person, partnership, firm, joint stock company, corporation, or employee thereof, or other legal entity.
[h. "Smoke constituent"] Smoke constituent. The term "smoke constituent" means any chemical or chemical compound in mainstream or sidestream tobacco smoke that either transfers from any component of the tobacco product to the smoke or that is formed by the combustion or heating of tobacco, additives or other component of the tobacco product.
[i. "Tobacco bar"] Tobacco bar. The term "tobacco bar" has the meaning as such term is defined in subdivision jj of section 17-502 of this code.
[j. "Tobacco product"] Tobacco product. The term "tobacco product" means any product which contains tobacco that is intended for human consumption, including any component, part, or accessory of such product. Tobacco product shall include, but not be limited to, any cigar, little cigar, chewing tobacco, pipe tobacco, roll-your-own tobacco, snus, bidi, snuff, tobacco-containing shisha, or dissolvable tobacco product. Tobacco product shall not include cigarettes or any product that has been approved by the United States food and drug administration for sale as a tobacco use cessation product or for other medical purposes and that is being marketed and sold solely for such purposes.
§ 2. This local law shall take effect 90 days after its enactment into law, provided that the commissioner shall promulgate any rules necessary for implementing and carrying out the provisions of this local law prior to its effective date.
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