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PROPOSED INT. NO. 754
  By:
Council Members Perkins, Lopez, Quinn, Eldridge, Reed, Berman, DiBrienza, Cruz, Eisland, Espada, Freed, Linares, Miller, Moskowitz, the Public Advocate (Mr. Green), Rodriguez, Boyland, Malave-Dilan, Fisher, Henry and Koslowitz; also Council Members Leffler, McCaffrey, Michels, Pinkett, Sabini, Watkins and White.
TITLE:



To amend the administrative code of the city of New York in relation to gender-based discrimination.
ADMINISTRATIVE CODE:
Adds a new subdivision 23 to section 8-102 to chapter 1 of title 10. 
BACKGROUND:

The Committee on General Welfare will meet today to consider Proposed Int. No. 754, a proposed local law that would define the term “gender” in the City’s Human Rights law to include transgendered individuals, thereby explicitly prohibiting discrimination against such individuals.  Invited to testify at today’s hearing are: Paisely Currah and Pauline Park, New York Association of Gender Rights Advocates; Dennis DeLeon, Latino Commission on AIDS; Keith Cylar, co-Executive Director, Housing Works; Theresa Jefferson, Community and Police Relations Coordinator, Gay and Lesbian Anti-Violence Project; Matt Foreman, Executive Director, Empire State Pride Agenda; Roz Bloomenstein, Director, The Gender Identity Project; and Marta Varela, Commissioner, Human Rights Commission.

BACKGROUND
Transgendered individuals suffer from very basic discrimination in New York City.  Advocates report that transgendered individuals are routinely denied places to live, jobs and service at public accommodations such as restaurants and retail stores based solely on their transgender status.  Advocates further maintain that one of the harshest aspects of this discrimination is that it drives transgendered individuals underground where they must struggle any way they can to survive.  Many turn to prostitution and drugs in despair. Transgendered individuals are also subject to discriminatory harassment and physical abuse.  Continued discrimination against transgendered individuals, advocates maintain, is not only unfair but is also dangerous to the health and safety of transgendered individuals, and protection from discrimination for transgendered individuals is very often a matter of life and death. 

The City’s Human Rights law provides a wide variety of individuals unique and strong protections against discrimination in the areas of employment, housing and public accommodations. One of the protected classes of individuals includes those who are discriminated against based upon their “actual or perceived…  gender.”   Ad. Code. § 8-107.  The term “gender” is not defined in the Human Rights law. Advocates maintain that one way to address the issue of transgender discrimination is to amend the Human Rights law to define the term “gender” to include transgendered individuals, thereby explicitly prohibiting discrimination against such individuals.  Proposed Int. No. 754 was introduced to add this clarifying definition.  Others maintain, however, that given that the term “gender” in the Human Rights law is already understood to provide protections for transgendered individuals and has been interpreted by courts and other experts to provide such protection, the proposed bill is of little or no utility as a method of deterring discrimination against transgendered individuals.

In 1991, the City Council passed legislation affecting what many consider to have been a complete overhaul of the City’s Human Rights law.  Central to the 1991 changes to the law was the expansion of the breadth of unlawful discriminatory practices as well as the scope of protected classes of individuals.  Specifically, new protected classes based on age, disability and sexual orientation were added to the law.  In addition, the term “sex” as it referred to unlawful sex discrimination in the old law, was changed to “actual or perceived… gender” in the new version. As a result of the 1991 amendments, the City’s Human Rights law is currently one of the broadest in the nation providing protections for a large group of protected classes.  Further, by including in Human Rights law the provision that it “be construed liberally for the accomplishment of the purposes thereof”, the Council signaled its intent that the protections afforded by the law be given the widest possible effect.  Indeed, the Council stated that “faced with restrictive interpretations of human rights laws on the state and federal levels, it is especially significant that the city has seen fit to strengthen the local human rights laws at this time… It is imperative that restrictive interpretations of state or federal liberal construction provisions are not imposed upon city law.”  Proceedings of the Council Vol. I-B, Part 2, p.1341.

Those courts that have addressed the issue of protections for transgendered individuals under the Human Rights law have uniformly found that such individuals are covered under the law.  At least three courts, -- federal, state and administrative -- have found that the City’s Human Rights law provides protections for transgendered individuals, both pre- and post-operative.  In Maffei v. Kolaeton, Inc., 164 Misc. 2d 547 (Sup. Ct. N.Y. Co. 1995) the court found that a post-operative transgendered individual is protected under the Human Rights law based on gender.  In Rentos v. Oce-Office Systems, 1996 U.S. Dist. Lexis 19060 (S.D.N.Y. 1996), a federal district court, following Maffei, found that a pre-operative transgendered individuals are also protected under the City’s Human Rights law based on gender.  Finally, in Arroyo v. New York City Health and Hospital Corp., Complaint No. EM01120-04-89-DE, (March, 1994) the Commission on Human Rights found that a pre-operative transgendered individual could bring a claim under the Human Rights law based on disability discrimination.  

Further, while the term “gender” was not defined in the 1991 amendment to the law, it would seem difficult to argue that it was not meant to cover something different that mere sex.  In fact, at least one court has stated that had Title VII of the Civil Rights Act of 1964 been amended to use the term gender instead of sex, it would be arguable that the law also covered transgendered individuals in its prohibitions against employment discrimination.  See Dobre v. National R.R. Passenger Corp., 850 F.Supp. 284 (E.D.Pa. 1993).

Additionally, a memorandum dated March 1, 2001 and recently released by the City’s Corporation Counsel states that transgendered individuals are covered under the Human Rights law. (A copy of the March 1, 2001 memorandum is attached hereto.)  Central to the Corporation Counsel opinion is the 1991 revision of the law that changed the term “sex” to “actual or perceived gender” as it relates to discrimination and how the law has been interpreted in the courts.  The Corporation Counsel memorandum also examined the changing notions of sex and gender in the law in support of its opinion.  Further, the Corporation Counsel memorandum indicates that transgendered individuals may claim protection under the current human rights law based on actual or perceived disability if they suffer from the psychological disorder of gender dysphoria, a medical diagnosis often associated with transgendered individuals. 

Moreover, officials of the Commission on Human Rights, the agency authorized to enforce the Human Rights law, have been quoted in the press and have stated to members of the Council that transgendered individuals are covered under the current law.  Commission on Human Rights officials have also stated that the Commission accepts complaints from transgendered individuals based on gender discrimination, further evincing coverage for transgendered individuals under the law.

Nevertheless, proponents of the bill argue, while current case law may support a conclusion of coverage under the law for transgendered individuals, the cases cited are all lower court cases that were never appealed.  The proponents argue that a very different result may occur in the event that a case involving transgender discrimination in New York City is ever appealed to a higher court. Further, proponents of the bill argue, while the Corporation Counsel, and by extension the administration, and the Commission on Human Rights may believe that transgendered individuals are covered under the current law, administrations and Corporation Counsels change and there is no guarantee that future administrations will agree with this one.  In order to avoid the vagaries of a changing judiciary and political structures, proponents argue that legislative clarification of the law is necessary.   

However, given that remedial statutes such as the City’s Human Rights law are generally construed by courts to give them the widest possible coverage, and given that the legislative history of City’s Human Rights law states that the Council intended the law to be more liberally construed than similar state and federal human rights laws and that the courts thus far have followed this intent in setting precedents supporting protections for transgendered individuals, it appears likely that both pre- and post-operative transgendered individuals will continue to enjoy protections under the current law now and in the future. 

At today’s hearing, the Committee will hear testimony on both sides of this important debate.

ANALYSIS

Proposed Intro. No. 754 would amend the Human Rights law by adding a new subdivision 23 to §8-102, which would define the term “gender” to include a person’s gender identity, self image, appearance, behavior or expression, whether or not that gender identity, self image, appearance, behavior or expression is different from that traditionally associated with the legal sex assigned to that person at birth.

EFFECTIVE DATE


This local law would be effective immediately.
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