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RES. NO. 247:          By Council Member Vallone Jr, Avella, Foster, Gennaro, Gerson, Liu, 

Martinez, Recchia and Sanders  

TITLE:
Resolution calling on the New York State Legislature to amend Megan’s Law to mandate community notification regarding sex offenders and to require local law enforcement to provide education to the public regarding such notification.
RES. NO. 81:  
By Council Members Vallone Jr, Clarke, Boyland, Comrie, Felder, Gennaro, Gentile, Katz, Lopez, Rivera, Sears, Yassky and Liu

TITLE:

Resolution calling on the New York State Legislature to increase the 

penalty for the failure to register or verify an address as required by the Sex Offender Registration Act.
I. Introduction

On April 2, 2004, the Committee on Public Safety, chaired by Council Member Peter F Vallone Jr, will hold a hearing on two resolutions that call on the New York State Legislature to make certain changes to existing law with regard to notifying the public about sex offenders. The Committee will also examine the implementation of Megan’s Law in New York City.  Those expected to testify include the Criminal Justice Coordinator, the New York City Police Department and other interested organizations.

II. Megan’s Law
Megan's Law is named after a 7-year-old New Jersey girl named Megan Nicole Kanka who was raped and murdered by her neighbor, a two-time convicted sex offender, on July 29, 1994.  The passage of Megan's Law in New Jersey eventually led to the May 1996 passage of a federal law which is also known as Megan's Law. New Jersey's Megan's Law has specific mandates for active community notification which ensures that the community will be made aware of the presence of convicted sex offenders posing a risk to public safety.
 

This active community notification component, where law enforcement officers go door to door to inform neighbors and schools of an offender’s neighboring presence, is not a part of the federal Megan’s Law or New York State’s Megan’s Law (also known as the Sex  Offender Registration Act).  Federal law requires all states to release information on convicted sex offenders (making it available for the public to access on its own).  Under New York’s “Megan’s Law,” the State Division of Criminal Justice Services (DCJS) maintains a Sex Offender Registry that contains information on sex offenders classified according to their risk of re-offending as determined by the sentencing court: low-risk (Level 1), moderate-risk (Level 2) and high-risk (Level 3). 
  The risk level assigned governs the amount and type of community notification authorized for a particular sex offender.  New York State’s Megan’s Law gives law enforcement discretion to notify any "entities with vulnerable populations" concerning offenders at moderate and high-risk levels of re-offending.

III. The Role of the Court 

The sentencing court determines an offender’s risk level either at the time of sentence 

(in probation cases) or when the offender is released from custody (in jail or prison cases).

The court also determines whether  an offender warrants the designation of sexual predator, sexually violent offender or predicate sex offender.  If a person receives any of these designations he/she must be registered with the DCJS for life:

· "Sexual predator" means a sex offender who has been convicted of a sexually violent offense and who suffers from a mental abnormality or personality disorder that makes him or her likely to engage in predatory sexually violent offenses.

· "Sexually violent offender" means a sex offender who has been convicted of a sexually violent offense.

· "Predicate sex offender" means a sex offender who has been convicted of certain sex offenses when the offender has been previously convicted of an offense.

IV. The Role of the Board of Examiners of Sex Offenders
Because a sentencing court may not possess up-to-date information on an offender who is released from prison or jail, Megan’s Law established a Board of Examiners of Sex Offenders to evaluate these cases and make a recommendation to the court regarding the level of risk which should be assigned to an offender and whether an offender should receive the designation of sexual predator, sexually violent offender or predicate sex offender. The governor appoints 5 members to this board, each serving a 6-year term. Each board member is an expert in the field of behavior and treatment of sex offenders (3 members are employees of the New York State Division of Parole and 2 are employees of DCJS).
  The Board is given sixty calendar days prior to the discharge, parole, or release of a sex offender to make these recommendations to the sentencing court. All recommendations are confidential.  
V. Factors Used in Determining Risk Level 

As mentioned earlier, risk level is based on the court's assessment as to whether a particular offender is likely to repeat the same or similar registerable offense and the danger the offender poses to the community.  Because the risk level reflects factors unique to a particular sex offender, offenders convicted of the same offense may receive different risk levels. 

The court is required, but not limited to considering the following factors when making its determination: 

(a) criminal history factors indicative of high risk of repeat offense, including: 

(i) whether the sex offender has a mental abnormality or personality disorder that 

  makes him or her likely to engage in sexually violent offenses; 
(ii) whether the sex offender's conduct was found to be characterized by repetitive 

   and compulsive behavior, associated with drugs or alcohol; 

(iii) whether the sex offender served the maximum term; 
(iv) whether the sex offender committed the felony sex offense against a child; 
(v)  the age of the sex offender at the time of the commission of the first sex offense; 

(b) other criminal history factors to be considered in determining risk, including: 
        (i)  the relationship between such sex offender and the victim; 
        (ii) whether the offense involved the use of a weapon, violence or infliction of serious 

              bodily injury; 

       (iii) the number, date and nature of prior offenses; 

(c) conditions of release that minimize risk or re-offense, including but not limited to whether the sex offender is under supervision; receiving counseling, therapy or treatment; or residing in a home situation that provides guidance and supervision; 
(d) physical conditions that minimize risk of re-offense, including but not limited to advanced age or debilitating illness; 
(e) whether psychological or psychiatric profiles indicate a risk of recidivism; 
(f) the sex offender's response to treatment; 
(g) recent behavior, including behavior while confined; 
(h) recent threats or gestures against persons or expressions of intent to commit additional offenses; and 
(i) review of any victim impact statement.”
 
VI. Duties of the DCJS 

According to Megan’s Law, the DCJS is required to maintain a registry of all 

sex offenders with the following information:

· Name, all aliases used, date of birth, sex, race, height, weight, eye color, driver's license number, home address and/or expected place of domicile, any internet accounts belonging to such offender and any internet screen names used by such offender. 
· A photograph and set of fingerprints. 
· A description of the offense for which the sex offender was convicted, the date of conviction and the sentence imposed. 
· Name and address of any institution of higher education at which the sex offender is or expects to be enrolled, attending or employed, whether for compensation or not, and whether such offender resides in or will reside in a facility owned or operated by such institution. 
· If the sex offender has been given a level three designation, such offender's employment address and/or expected place of employment. 
Additionally, the DCJS must carry out the below functions:  
· Operate a "900" telephone #: When calling this number, it is the duty of the DCJS to determine whether a named person reasonably appears to be a person listed in the division’s registry. The DCJS is required to provide the caller with the relevant information according to an offender’s risk level.  A caller must provide a specific name or the exact street address, including apartment number, driver's license number or birth date, along with additional information that may include social security number, hair color, eye color, height, weight, distinctive markings, ethnicity of a suspected person.
· Establish a Print & Internet Based Sexually Violent Predator Subdirectory: The division must maintain a subdirectory of Level 3 sex offenders that includes the following information: the offender’s exact address, address of the offender's place of employment and photograph of the sex offender along with the following information, if available: name, physical description, age and distinctive markings. Background information including the sex offender's crime of conviction, modus of operation, type of victim targeted, the name and address of any institution of higher education at which the sex offender is enrolled, attends, is employed or resides and a description of special conditions imposed on the sex offender must also be included. The subdirectory must have sex offender listings categorized by county and zip code. The DCJS is also required to annually distribute this directory to the offices of local village, town, city, county or state law enforcement agencies for purposes of public access. The division must also distribute monthly updates to these offices.  This subdirectory must be available via print and the internet via the DCJS homepage. 
· Establish a public awareness campaign to advise the public on the provisions of Megan’s Law.
· Make the registry available to any regional or national registry of sex offenders for the purpose of sharing information. 
· Accept files from any regional or national registry of sex offenders and make such files available when requested pursuant to the provisions of this article.
· Develop a standardized registration form to be made available to the appropriate authorities. 
· Mail a non-forwardable verification form to the last reported address of the person for annual verification requirements. 
VII. Amount of Information Available to the Public

Below is a summary of information available to the public based upon the level of risk 

assigned by the court to an offender:

· Level 1 Offenders: Offender’s name. (One must call the hotline and ask whether a specific person is listed; there is no public list of Level 1 offenders).

· Level 2 Offenders: The offender’s photograph, modus operandi and offense description, and any special conditions imposed by the court or parole. Approximate address by zip code can be provided as well. (One may access this information by calling the Megan’s Law hotline. The DCJS is required to provide the caller with the relevant information according to an offender’s risk level.)

· Level 3 Offenders: The offender’s name, exact address, address of the offender's place of employment and offender’s photograph along with the following information, if available: physical description, age and distinctive markings, background information including the sex offender's crime of conviction, modus of operation, type of victim targeted, the name and address of any institution of higher education at which the sex offender is enrolled, attends, is employed or resides and a description of special conditions imposed on the sex offender must also be included.
VIII. Accessing Registry Information

Below are the ways in which members of the public may access registry information:

1. Notification via local law enforcement agencies: Local law enforcement agencies are 

    notified whenever a sex offender moves into their jurisdiction. That agency may notify 

    schools and other “entities with vulnerable populations” about the presence of a Level 

    2 or Level 3 offender if the offender poses a threat to public safety. (see Section VII for  

    what information the DCJS is permitted to disclose regarding Level 2 and 3 offenders)

2. Calling the Megan’s Law Hotline: The public can call the DCJS Megan’s Law hotline 

(1-900-288-3838) to inquire whether a person is listed in the Registry. It is the duty of the DCJS to determine whether a named person reasonably appears to be a person listed in the division’s registry. The DCJS is required to provide the caller with the relevant information according to an offender’s risk level. (see Section VII for what information the DCJS is permitted to disclose regarding an offender’s risk level)
3. Accessing Level 3 Subdirectory from law enforcement agencies: All law enforcement 

    agencies throughout the State have the Subdirectory of Level 3 Sex Offenders which 

    can be reviewed by the public. The Subdirectory includes photographs of all Level 3 

    offenders. (see Section VII for what information the DCJS is permitted to disclose 

    regarding Level 3 offenders) 

4. Accessing DCJS website: The above Subdirectory of Level 3 offenders can be accessed 

    via the internet. (see Section VII for what information the DCJS is permitted to disclose 

    regarding Level 3 offenders)

IX.  Sex Offender Contact Information Verification/Re-Location: Obligations to 

      Inform DCJS of Whereabouts 
 

Sex offenders on parole or probation or imprisoned for a sex offense on or after January 21, 1996 (the date which Megan’s Law took effect) must register and sex offenders sentenced to probation, local jail, or state prison after that date must register upon their return to the community. Level 1 and 2 offenders must register annually for 10 years from their initial registration, and Level 3 offenders must verify their addresses in person every 90 days with their local law enforcement agency.  DCJS also sends address verification letters to offenders based on the offender’s registration date. Local law enforcement is notified if the verification form is not returned on time or is returned undeliverable.  

Offenders must register with the DCJS on a form prepared by DCJS within ten calendar days prior to discharge, parole, release to post-release supervision or release from any state or local correctional facility, hospital or institution where he or she was confined or committed, or, at the time when a probation sentence is imposed or when an offender is discharged upon payment of a fine, conditional discharge or unconditional discharge. 

 If an offender changes his or her place of residence while on parole or probation,  the offender's parole or probation officer must inform the DCJS in writing on a form provided by the DCJS within forty-eight hours. This process also occurs if an offender changes the status of his or her enrollment, attendance, employment or residence at any institution of higher education while on parole/probation.
 
If an offender fails to register or verify within the required time periods the offender can be found guilty of a class A misdemeanor upon conviction for the first offense, and upon conviction for a second or subsequent offense shall be guilty of a class D felony. Such a failure to register or verify could also result in the revocation of parole.   

X. Concerns About Public Access to Registry Information

Public access to information on sex offenders is based upon the level of risk the court assigns to an offender. Due to limited access the following concerns have risen:

· Local law enforcement agencies have discretion, but are NOT mandated to notify any "entities with vulnerable populations" concerning offenders at risk Level 2 and 3.  

· One cannot determine whether a Level 1 or 2 offender lives in his/her neighborhood, that is, unless, one calls the DCJS 1-900 telephone number asking the registry to check a specific person’s name. 

· The DCJS may only confirm whether a Level 1 offender is listed in the registry (an exact address or zip code cannot be disclosed and no other identifying information can be provided).

· The DCJS may provide only the zip code, not the exact address of a Level 2 offender.

· The DCJS registry contains information on low-risk (Level 1) and moderate-risk (Level 2) sex offenders, but the registry web-site provides the public with access to information on Level 3 offenders only. By typing in one’s zip code, only Level 
3 offenders will be listed along with their picture, home address, offense description, and any special conditions imposed by the court or parole, but information on Level 1 and Level 2 offenders does not appear.  
XI. Pending State Legislation

Several pieces of legislation, which address some of the concerns referenced above, were approved by the State Senate on February 9 and are currently before the Assembly:

· S1016: Makes the failure of a sex offender to register or verify pursuant to the provisions of the sex offender registration act a class D felony.

· S4007: Requires registered sex offenders to personally appear at the law enforcement agency having jurisdiction on each anniversary of his or her initial registration for the purpose of having his or her photograph taken; requires the law enforcement agency to forward each such photograph to the division of criminal justice services; provides that the failure of a sex offender to appear shall constitute a failure to verify registration; expands the amount of information available to police and the public, by means of the internet, on registered sex offenders. (Name, photograph and zip code of Level 1 & Level 2 offenders would be listed in the Subdirectory. Level 2 offenders would also have crime of conviction, modus of operation, type of victim targeted, name and address of institution of higher education at which the sex offender is enrolled, attends, is employed or resides and any special conditions imposed by the court. 

· S5985: Requires local law enforcement, to  disseminate information on Level 1 and Level 2 offenders, rather than leaving it to their discretion.

XII. Summary of Resolutions

A. Resolution 247

Resolution 247 calls on the New York State Legislature to amend Megan’s Law to mandate community notification regarding sex offenders and to require local law

enforcement to provide education to the public regarding such notification.
 Specifically, the resolution calls on the state to make the following amendments to Megan’s Law:

· Include information on convicted Level 2 sex offenses on the DCJS website; at a minimum, this information should include the offender’s photograph and any special conditions imposed by the court or parole authorities, as well as the offender’s approximate address by zip code; and 

· Mandate rather than give discretion to local law enforcement to notify “any entity with vulnerable populations related to the nature of the offense” committed by Level 2 and 3 sex offenders; and

· Mandate that local law enforcement provide education to those with whom they share such information about offenders.
B. Resolution 81

Resolution 81 calls on the New York State Legislature to increase the 

penalty for the failure to register or verify an address as required by the Sex Offender Registration Act. The resolution notes that despite SORA’s registration and verification requirements for sex offenders,  offenders are  failing to register or update their registrations. The penalty for a first offense under SORA’s registration and verification requirements is only a class A misdemeanor upon conviction.  Senate Bill 1016 (S.1016) and Assembly Bill 5083 (A.5083) would increase the penalty for the initial failure to register or verify an address to a class D felony.

Res. 247

Resolution calling on the New York State Legislature to amend Megan’s Law to mandate community notification regarding sex offenders and to require local law enforcement to provide education to the public regarding such notification.

By Council Member Vallone Jr, Avella, Foster, Gennaro, Gerson, Liu, 

Martinez, Recchia and Sanders  

Whereas, New York’s Megan’s Law, which took effect in 1996, requires registration as a sex offender upon a conviction of certain listed sex offenses or a conviction for an attempt to commit a listed sex offense; and

Whereas, Megan’s Law also establishes a set of guidelines and procedures for use by the New York State Board of Examiners of Sex Offenders and sentencing courts to assess the risk of a repeat offense by a sex offender and the threat posed to the public safety by such offender; a Level One designation is for those offenders whose risk of repeat offense is low, Level Two refers to the designation for those offenders whose risk of repeat offense is moderate, and Level Three refers to those offenders whose risk of repeat offense is high and who pose a risk to public safety; and 

Whereas, In addition, under Megan’s Law, local law enforcement agencies are notified when an offender moves into its jurisdiction, and it is then in the discretion of the law enforcement agency whether to distribute certain information about the offender “to any entity with vulnerable populations related to the nature of the offense” committed by the sex offender; and

Whereas, Also under Megan’s Law, the New York State Department of Criminal Justice Services (DCJS) must keep a subdirectory of information on Level Three offenders and post such information on its website; and

Whereas, Although they provide the public with important facts regarding sex offenders, these Megan’s Law requirements limit the amount of information that the public receives regarding sex offenders; to ensure that the residents of this city receive accurate and complete data to make common sense decisions to protect themselves and their families from sex offenders, certain provisions of the statute should be amended; and 

Whereas, The current DCJS database of sex offenders should also include those convicted of Level Two sex offenses, and the website information available to the public should have, at a minimum, the offender’s photograph and any special conditions imposed by the court or parole authorities, as well as their approximate address by zip code; and 

Whereas, Megan’s Law should also be amended to mandate that local law enforcement notify “any entity with vulnerable populations related to the nature of the offense” committed by Level Two and Level Three sex offenders; and 

Whereas, And equally importantly, Megan’s Law should mandate that local law enforcement provide education to those with whom they share such information about the nature of the data, such as the risk involved, how to protect their families, and how the facts provided to them should be used; and   

Whereas, Residents of a community have the right to know about the presence of a sex offender in their neighborhood; mandating community notification by law enforcement, and further requiring Level Two and Level Three sex offender information to be published on the web, will ensure the public safety of residents of the city, particularly our children, and therefore must be approved by the State Legislature and Governor as quickly as possible; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the New York 

State Legislature to amend Megan’s Law to mandate community notification regarding sex offenders and to require local law enforcement to provide education to the public regarding such notification.

Res. No. 81

..Title

Resolution calling on the New York State Legislature to increase the penalty for the failure to register or verify an address as required by the Sex Offender Registration Act.

..Body

By Council Members Vallone Jr, Clarke, Boyland, Comrie, Felder, Gennaro, Gentile, Katz, Lopez, Rivera, Sears, Yassky and Liu


Whereas, The brutal killings of Polly Klaas and Megan Kanka, and the disappearance of Jacob Wetterling, brought national attention to the threat that convicted sex offenders present to our communities; and


Whereas, In response, the federal government enacted the Jacob Wetterling Violent Sexual Offender Registration Act, requiring all fifty states to establish registration programs for convicted child molesters and other sexually violent offenders; and


Whereas, New York State’s Sex Offender Registration Act (SORA) requires convicted sex offenders to register with the state and to annually verify his or her address; and 


Whereas, SORA’s registration and address verification requirements permit law enforcement agencies and the general public to know the whereabouts of convicted sex offenders located within or near their communities; and 

Whereas, Despite these requirements, convicted sex offenders are failing to register or update their registrations; and

Whereas, The penalty for a first offense under SORA’s registration and verification requirements is only a class A misdemeanor upon conviction; and

Whereas, Unregistered convicted sex offenders pose a great threat to our communities by thwarting supervision by law enforcement agencies and preventing the general public from protecting themselves and their families; and 

Whereas, Senate Bill 1016 (S.1016) and Assembly Bill 5083 (A.5083) would increase the penalty for the initial failure to register or verify an address to a class D felony; and

Whereas, Increasing the penalty to a class D felony would better protect the general public by compelling convicted sex offenders to comply with SORA’s registration and verification requirements; now, therefore, be it

Resolved, That the Council of the city of New York calls upon the New York State Legislature to increase the penalty for the failure to register or verify an address as required by the Sex Offender Registration Act.

� The Jacob Wetterling Act, created by Congress in 1989, establishes minimum national standards for state sex offender registration and notification laws.  The act requires a person who is convicted of a criminal offense against a minor or who is convicted of a sexually violent offense to register a current residence address upon release, parole, supervised release, or probation.  A State prison official and the court shall inform the person of the duty to register and obtain the information required for such registration.  If the person changes the residence address to another location, the change should be reported as the requirements of law of each State.  The person also must register in a State where the person is employed or attends any educational institution.  


� N.Y. Correct. Law § 168 et seq. (McKinney 2003).


� Ibid


� Some of the offenses that would classify a person as a sexual predator include: rape in the first degree; a criminal sexual act in the first degree; aggravated sexual abuse in the third degree; sexual conduct against a child in the first degree. For a complete list of registerable offenses please see the NY State Department of Criminal Justice Services web-site:  http://criminaljustice.state.ny.us/nsor/sortab1.htm


� Some of the offenses that would classify a person as a predicate sex offender include: rape in the third degree; rape in the second degree; kidnapping in the second degree (when victim is less than 17); promoting prostitution in the first degree.


� N.Y. Correct. Law § 168-l seq. (McKinney 2004)


� N.Y. Correct. Law § 168-l seq. (McKinney 2004.


� N.Y. Correct. Law § 168-p seq. (McKinney 2004)





� New York State Division of Criminal Justice Services Web-Site: � HYPERLINK "http://criminaljustice.state.ny.us/nsor/faq.htm" ��http://criminaljustice.state.ny.us/nsor/faq.htm� Accessed on March 23, 2004.


� Ibid


� Ibid


� The law currently requires DCJS to provide such education. 
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