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Title:

Resolution calling upon the United States Congress to pass H.R. 5967 which updates the Federal Motor Carrier statute in the Federal Aviation Administration Authorization Act of 1994 to empower America’s ports to implement and enforce innovative environmental solutions for truck pollution and upon the Port Authority of New York and New Jersey to adopt a comprehensive program modeled after the Los Angeles Clean Truck Program to ensure that the Ports of New York and New Jersey are able to reach the highest standards of efficiency, sustainability and safety.

Introduction
 On November 15, 2010, the Committee on Waterfronts, chaired by Council Member Michael C. Nelson, will conduct a second hearing on Proposed Res. No. 414-A which calls upon the United States Congress to pass H.R. 5967, allowing ports to implement innovative environmental solutions.  The Committee on Waterfronts conducted its first hearing on this legislative item on October 28, 2010.
Background


Air pollution from vehicles in New York City contributes to our ozone non-attainment status under the Clean Air Act.  Poor air quality leads to increased risk of asthma, heart disease and other ailments. Pollution emitted from trucks and vessels is an important element of the City’s contribution to climate-changing greenhouse gases.  
The emissions from trucks and vessels cause acute and chronic adverse health effects in humans due to the constituents of diesel emissions.  Exposure to diesel exhaust includes exposure to particulate matter, nitrogen oxides and sulfur dioxides.  In addition to containing particulate matter, nitrogen oxides and sulfur dioxides, diesel exhaust contains air toxins, such as benzene (a carcinogen), formaldehyde (a probable carcinogen) and dioxin (known for its adverse non-cancer and reproductive health effects).
  “A number of other agencies including the National Institute of Occupational Safety and Health (NIOSH), the International Agency for Research on Cancer, the World Health Organization, the California Environmental Protection Agency, and the United States Department of Health and Human Services have concluded that diesel exhaust presents a significant risk to public health.”
 In fact, as early as 1988, NIOSH first recommended that diesel exhaust be considered a potential occupational carcinogen.

The reduction of diesel exhaust is critical for New York City, which has some of the highest asthma rates in the country because diesel exhaust is known to trigger asthma attacks.
  According to the New York City Department of Health and Mental Hygiene, in 2000, children in New York City “were almost twice as likely to be hospitalized for asthma as children in the United States as a whole, with the Bronx having the highest overall rates of asthma hospitalizations, deaths and prevalence among children as well as adults.”
 A study by Harlem Hospital Center, Harlem Children's Zone, and the Columbia University's Mailman School of Public Health found that one out of every four children in central Harlem has asthma, “one of the highest rates ever documented for an American neighborhood.”

a. Particulate Matter
Particulate matter describes a broad class of chemically and physically diverse substances. It is principally characterized as discrete particles that exist in the condensed (liquid or solid) phase spanning several orders of magnitude in size.”
  The particles of most concern, however, are the “fine” particles, which may deeply penetrate lung tissue. These tiny particles are “directly emitted from combustion sources and are formed secondarily from gaseous precursors such as sulfur dioxide, oxides of nitrogen, or organic compounds.”
  

The health effects associated with these fine particles include shortness of breath, aggravated asthma, chronic bronchitis, decreased lung function, allergies, and acute respiratory symptoms.
 Research shows that the largest portion of deaths caused by particulate matter is related to cardiovascular illness.
  

b. Nitrogen Oxides
Nitrogen oxides combine with volatile organic compounds in the air to form ground-level ozone, or smog, in the presence of heat and sunlight
. Ozone can cause a variety of respiratory problems, including aggravated asthma, decreases in lung capacity and increased susceptibility to respiratory illnesses.
 Ozone is damaging to lung tissue in high concentrations and after long-term exposure.
  New York City continues to be classified as a “severe-17 nonattainment area” for ozone.

c. Sulfur Dioxide 
“The major health concerns associated with exposure to high concentrations of sulfur dioxide (SO2) include effects on breathing, respiratory illness, alterations in pulmonary defenses, and aggravation of existing cardiovascular disease.”
  Sulfur dioxide, which converts in the atmosphere to sulfate particles, also contributes to lower visibility and acid deposition--which has been of great concern in New York State as acid rain severely damages environmental resources.

d. Air Toxins
Diesel exhaust contains a number of toxins that may produce harmful health effects, such as benzene, formaldehyde, lead, mercury, arsenic, nickel, polyaromatic hydrocarbons and dioxins.  Benzene, a known carcinogen, may cause disorders of the blood and the blood-forming tissues, while formaldehyde, which is classified by the EPA as a probable human carcinogen, may cause irritation of the eyes, nose and throat.
 Lead and mercury may cause birth defects and other adverse reproductive health effects and may also affect the nervous system.
  Finally, “[d]ioxins are toxic to the immune system, interfere with hormone function, and are toxic to reproduction.”

Heavy-Duty Diesel Vehicles

In 2009, the Port Authority of New York and New Jersey (“Port Authority”) released a report called the “Clean Air Strategy for the Port of New York and New Jersey.”  This report lays out a strategy to reduce diesel and greenhouse gas (“GHG”) emissions for the port.  The goals of these strategies are to decrease criteria pollutants by 3% annually and GHG’s by 5% annually.
  However, these goals are only the minimum acceptable levels for the port and implementation of several strategies can result in greater reductions than these proposed.  

One of the strategy areas that came out of the report is heavy-duty diesel vehicles (trucks).  Almost 85% of all cargo coming into the Port is moved out and into surrounding areas by trucks, making this type of transportation one of the top emitters of maritime related pollution.  Only 13% of trucks that come into the Port Authority terminals are 2004 or newer trucks and 16% of the trucks in the port are 1993 models or older.  Thus, there is a need to phase out older trucks with greater emissions and bring in newer models that meet federal emissions standards.       

A committed action set forth in this area was the formation of a Regional Truck Replacement Program (TRP) that would replace trucks with an engine Model Year of 1993 or older with 2004 or newer vehicles.
  This program, which is now in place, offers grants of up to 25% of the total purchase price (averaging between $20,000 and $60,000) of a 2004 to 2008 replacement truck that has a Model Year 2004 or 2007 Environmental Protection Agency (“EPA”) emissions-compliant engine.
  The program also offers low-interest financing for qualified participants of up to 75% of the purchase price for a new truck.  In addition, starting January 1, 2011, the Port Authority will be denying access to the marine terminals for trucks with 1993 engines or older and then on January 1, 2017, only trucks meeting Model Year 2007 federal emissions standards will be allowed access to the terminals.
   This $28 million program is partly funded by a $7 million EPA grant with the remainder coming from Port Authority funds.
  

Similar to this program, the Ports of Los Angeles and Long Beach created a plan called the “San Pedro Bay Ports Clean Air Action Plan” in 2006 which created the Clean Trucks Program to lower truck emissions in the Port.  As part of the plan, the Port offers grants of up to 80% of the purchase price and charges a $35 surcharge to companies whose cargo is hauled by truck models of 1994 to 2003.
  Additionally, the Port of Los Angeles and Long Beach have both banned the use of truck models older than 1994 within the terminals and all trucks that do not meet the 2007 federal emissions standards will be banned starting on January 1, 2012.
  Because of this plan, 6,000 new trucks have been bought and emissions are down 70%.  

However, the Port of Los Angeles also required trucking companies to employ their drivers directly by 2013 instead of the current structure which considers drivers as independent contractors, thus making the trucking companies, instead of the drivers, responsible for buying and maintaining the vehicles.  Trucking companies sued to block this concession requirement and in April 2009, a Federal District court judge granted a preliminary injunction to suspend this rule on the basis that it was likely pre-empted by a federal law regulating trucking.
  The Federal Motor Carrier statute of the Federal Aviation Administration Authorization Act of 1994 (FAAAA), prohibits States and local entities from regulating motor carriers engaged in interstate commerce.  

However, in September 2010, the Federal District court judge lifted the injunction and ruled that the concession requirements were valid under the market participant doctrine which exempts a State or local government from federal preemption if it is acting to protect its economic interests in a certain market.
  Thus, the judge ruled that Los Angeles is exempt from preemption because it is trying to protect their business interests by becoming less of a target for clean-air lawsuits.  Following the ruling, the Port of Los Angeles revealed its implementation plan for the mandate, requiring all trucking companies to begin to hire drivers by December 31, 2011 and have 100% employee drivers by December 31, 2013.  The American Trucking Association (ATA) has filed an appeal with the federal judge to reinstate the injunction until the case is heard on appeal by the U.S. Court of Appeals.
      
Analysis of Proposed Res. No. 414-A
Proposed Res. No. 414-A calls on the United States Congress to pass H.R. 5967, which updates the Federal Motor Carrier statute in the Federal Aviation Administration Authorization Act of 1994, to empower America’s ports to implement and enforce innovative environmental solutions for truck pollution and upon the Port Authority of New York and New Jersey to adopt a comprehensive program modeled after the Los Angeles Clean Truck Program to ensure that the Ports of New York and New Jersey are able to reach the highest standards of efficiency, sustainability and safety.

Trucks are one of the largest emitters of pollution within ports and therefore, port owners have an interest in regulating trucks in order to lower overall port emissions.  Although most port truck drivers are classified as “independent,” they usually do not control their own compensation and only transport goods for one employer.  Because the roughly 5,000 truck drivers in the Port of New York and New Jersey lease or own their truck with an average income of about $28,000 after expenses, it may not feasible to ask the drivers to buy new vehicles that meet port emission standards.
  The Truck Replacement Program might be more successful if the financial burden for purchasing new vehicles were placed on the trucking companies, which effectively control the labor of the drivers they employ. 

Because the finding of the Federal District court that the Port of LA is permitted to enforce its concession agreements due to the market participant exception has been appealed, the ability of ports to implement innovative environmental solutions for truck pollution is in doubt. Congressman Nadler introduced H.R. 5967 in July, which updates the Federal Motor Carrier statute in the Federal Aviation Administration Authorization Act of 1994, to give local entities the authority to enact requirements that are related to reducing pollution or congestion.  H.R. 5967 would give the Port Authority the legislative authority to explore concession agreements between the port and the licensed motor carriers, similar to concession agreements used by the Port of LA, in order to successfully implement the Truck Replacement Program.  Therefore, if enacted, this legislation would permit the Port Authority to establish an employee-driver mandate without risk of lawsuits and would be better able to reduce harmful emissions throughout the Port.    

Proposed Res. No. 414-A

Resolution calling upon the United States Congress to pass H.R. 5967 which updates the Federal Motor Carrier statute in the Federal Aviation Administration Authorization Act of 1994 to empower America’s ports to implement and enforce innovative environmental solutions for truck pollution and upon the Port Authority of New York and New Jersey to adopt a comprehensive program modeled after the Los Angeles Clean Truck Program to ensure that the Ports of New York and New Jersey are able to reach the highest standards of efficiency, sustainability and safety.

By Council Members Lander, Nelson, Barron, Brewer, Fidler, Gentile, Gonzalez, James, Levin, Palma, Sanders Jr., Williams, Cabrera, Reyna, Koppell, Chin, Lappin, Mendez, Crowley, Dromm, Mark-Viverito, Koslowitz and Garodnick
Whereas, 87 million Americans live in or adjacent to port communities that violate federal air quality standards and create areas with high asthma, cancer and respiratory illness rates; and

Whereas, The Port of New York and New Jersey is a national and regional asset that handles the highest volume of shipping containers on the East Coast and serves as a critical economic engine to our region; and
Whereas, According to the Clean Air Task Force, a nonprofit organization dedicated to reducing atmospheric pollution, the annual projected diesel fine particle health impacts for adults in the NY-NJ Metro region are expected to be 1,397 premature deaths, 2,733 non-fatal heart attacks, 48,192 asthma attacks, 1,037 cases of chronic bronchitis, and 218,566 work loss days (WLD); and

Whereas, The Natural Resources Defense Council’s report “Harboring Pollution:  Strategies to Clean Up U.S. Ports,” estimated that the toxins emitted from the Port of New York and New Jersey are the equivalent of over 400,000 cars daily, and that truck emissions account for 40 percent of port pollution in each of America’s 10 major ports; and 
Whereas, Because diesel exhaust is a known trigger of asthma attacks, its reduction is critical for New York City, which has some of the highest asthma rates in the country; and
Whereas, According to the Coalition for Clean and Safe Ports, 95 percent of our nation’s 100,000 trucks hauling critical imports and exports at every major port and throughout our nation’s transportation corridors fail to meet current United States Environmental Protection Agency (EPA) emission standards; and
Whereas, Under the current Federal Motor Carrier statute of the Federal Aviation Administration Authorization Act of 1994 (FAAAA), States and local entities are only allowed to regulate trucking companies for “safety” related programs and not for environmental reasons; and   

Whereas, Because of this Federal rule restricting States from regulating the trucking industry, the financial responsibility for trucks continues to fall on individual drivers who are classified as independent contractors; and

Whereas, The majority of Port truckers are considered independent contractors who own and maintain their own trucks yet, they are reliant on the trucking company for delivery assignments and they cannot take orders from other companies; and  

Whereas, A Demos report titled “Port Trucking Down The Low Road: A Sad Story of Deregulation,” found that these drivers typically live near or below the federal poverty level and most do not have any health insurance or receive any contributions to a retirement fund; and
Whereas, The responsibility for cleaning the air near ports should belong to the trucking companies who have the financial stability to purchase and maintain newer and cleaner trucks; and

Whereas, The Port of Los Angeles’ landmark Clean Truck Program banned the use of truck models older than 1994 within the terminals and combined business-friendly subsidies and incentives to help put over 6,000 new emissions-compliant vehicles on the road, reducing truck pollution in the region by 70 percent; and

Whereas, The Port of Los Angeles also required trucking companies to employ their drivers directly by 2013 instead of using them as independent contractors; and 

Whereas, The American Trucking Association (ATA) sued to stop aspects of the program and won a preliminary injunction in federal court in 2009 based on preemption of the federal statute that prohibits local entities from regulating motor carriers engaged in interstate commerce; and 
Whereas, This injunction was recently lifted in a United State District Court ruling that Los Angeles is exempt from the preemption provisions because of the proprietary exception to the law that exempts a local government agency if it is trying to protect its interests as a market participant; and 

Whereas, While the United States District Court ruling in this case found that the Port of Los Angeles, acting as a market participant, could seek to control the port-generated pollution, which jeopardized its continued economic viability, by the use of concession agreements that included employee driver, truck maintenance, and financial capability provisions; and

Whereas, the ATA has appealed this decision and is requesting that the injunction be reinstated; and 
Whereas, The Port of Los Angeles’ EPA award-winning program’s short-term clean-air gains, and long-term sustainability are now seriously jeopardized by the trucking industry’s legal challenge; and

Whereas, The American Trucking Association’s legal maneuvering therefore challenge the ability for port officials around the nation, including the Port Authority of New York and New Jersey, to adopt fiscally responsible and environmentally sustainable clean truck programs; and

Whereas, Ensuring that ports have the tools to clean the air and secure their property is necessary to advance massive infrastructure projects that create thousands of jobs for the region in crucial sectors, including retail, manufacturing and construction; and

Whereas, H.R. 5967, which was introduced in July 2010, will end this legal fight by permitting ports to regulate trucking if the requirements are “reasonably related to the reduction of environmental pollution, traffic congestion, the improvement of highway safety, or the efficient utilization of port facilities;” and 

Whereas, This legislation would therefore, update the existing statute and allow the Port Authority to fully impose and enforce high-road policies like the Los Angeles Clean Trucks Program; now, therefore, be it
Resolved, That the Council of the City of New York calls upon the United States Congress to pass H.R. 5967, which updates the Federal Motor Carrier statute in the Federal Aviation Administration Authorization Act of 1994, to empower America’s ports to implement and enforce innovative environmental solutions for truck pollution and upon the Port Authority of New York and New Jersey to adopt a comprehensive program modeled after the Los Angeles Clean Truck Program to ensure that the Ports of New York and New Jersey are able to reach the highest standards of efficiency, sustainability and safety.
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