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Int. No. 2118:   	By Council Members Powers, Adams, Kallos, Constantinides, Levine and the Public Advocate (Mr. Williams).
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Ad. Code:	Section 12-208 is renumbered to 12-209; creates a new section 12-210.



I. INTRODUCTION
On February 9, 2021, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera, will hear Introduction Number 2118 (Int. No. 2118), sponsored by Council Member Powers, in relation to press credentials. The bill would give the Department of Citywide Administrative Services (“DCAS”) sole authority to issue, suspend, and revoke press credentials, and would remove that authority from the New York Police Department (“NYPD”). Among those invited to testify are representatives from the NYPD, DCAS, and interested members of the public. 
II. BACKGROUND
a. Media Credentials in New York City
The Office of the Deputy Commissioner for Public Information of the NYPD is the sole entity responsible for issuing media credentials in the City of New York.[footnoteRef:2] These credentials enable members of the media to cross police and fire lines (subject to safety and evidence preservation concerns) and attend events sponsored by the City that are open to the press (subject to space limitations).[footnoteRef:3] The NYPD issues three types of press credentials: (1) press cards, issued to individual members of the press for two years;[footnoteRef:4] (2) reserve press cards, issued to news organizations for use by individuals retained by such organizations;[footnoteRef:5] and (3) single event press cards, issued to individual members of the press entitling them to access a specific event.[footnoteRef:6] [2:  NEW YORK POLICE DEPARTMENT, Media Credentials, (last accessed on Feb. 2, 2021), https://www1.nyc.gov/site/nypd/media/newsroom/media-credentials.page.  ]  [3:  R.C.N.Y. Tit 38, Chap. 11.]  [4:  R.C.N.Y. Tit 38, § 11-01.]  [5:  R.C.N.Y. Tit 38, § 11-02.]  [6:  R.C.N.Y. Tit 38, § 11-03.] 

 Under rules promulgated by the NYPD (“NYPD Rules”), press credentials are only available to members of the press and news organizations that conduct in-person coverage of (i) “emergency, spot or breaking news events and/or public events of a non-emergency nature, where police, fire lines or other restrictions, limitations, or barriers established by the City of New York have been set up for security or crowd control purposes,” or (ii) “events sponsored by the City of New York which are open to members of the press.”[footnoteRef:7] Individuals and organizations applying for press credentials must submit commentaries, books, photographs, videos, film or audio published or broadcast within the twenty-four months immediately preceding the application that are sufficient to show that the individual or organization covered six or more such events occurring on separate days.[footnoteRef:8] In 2012, Gothamist published an informal guide offering advice to new members of the press seeking to secure an NYPD press pass for the first time.[footnoteRef:9] It recommended that reporters submit far more reporting excerpts than required, as the NYPD often disputed reporting of events not specifically sponsored by a City agency or the City Council, or incidents where New York State law enforcement was on the scene.[footnoteRef:10]  [7:  Id.]  [8:  NEW YORK POLICE DEPARTMENT, Press Credentials Application, (last accessed on Feb. 2, 2021), https://www1.nyc.gov/assets/nypd/downloads/pdf/press-credentials-application-rev-2091-12-11a.pdf.  ]  [9:  Jake Dobkin, Gothamist Guide: How to Really Get an NYPD Press Pass, GOTHAMIST, (Mar. 26, 2012), https://gothamist.com/news/gothamist-guide-how-to-really-get-an-nypd-press-pass.  ]  [10:  Id.] 

Should an application for press credential be denied, the NYPD Rules entitle the applicant to appeal the decision. The appeal must be submitted in writing, within 20 days of the denial, to the Commanding Officer within the Public Information Division.[footnoteRef:11] Upon receipt of the appeal, the NYPD must schedule the applicant for a hearing within 30 days. The applicant may be represented by a lawyer at such hearing.[footnoteRef:12] The Commanding Officer within the Public Information Division presides over the hearing and is required to issue a written decision within 45 days. If the appeal is denied, the decision must advise the applicant of the basis for the denial.[footnoteRef:13]  [11:  R.C.N.Y. Tit 38, § 11-11.]  [12:  Id. ]  [13:  Id.] 

Printed on the back of each press credential issued by the NYPD is the following statement: “This card is the property of the New York City Police Department. It may be taken away by a competent authority at any time.”[footnoteRef:14] Although the NYPD Rules do not specify who may take away a person’s press credentials or under what circumstances, the Rules do contemplate that credentials may be seized or rescinded, as they require hearings whenever press credentials “are summarily suspended” or “a revocation of [such] credentials is sought.”[footnoteRef:15] In the former instance, a hearing must be held within five days of the suspension; in the latter, a hearing must be provided before a revocation takes place (unless a summary suspension leads to a revocation following a hearing).[footnoteRef:16] The rules are silent on the criteria the Deputy Commissioner of Public Information must utilize to evaluate the propriety of a summary suspension or revocation of media credentials.[footnoteRef:17] [14:  Nick Pinto, The impossible task of covering the NYPD, COLUMBIA JOURNALISM REVIEW (May 23, 2019), https://www.cjr.org/watchdog/nypd-media-journalists.php.]  [15:  R.C.N.Y., supra note 10.]  [16:  Id.]  [17:  See id. ] 

b. Controversy
Periodic controversies have surfaced around the NYPD denying, seizing, suspending, and revoking media credentials. Members of the press have alleged that the NYPD has revoked press credentials, or threatened to do so, for reasons unrelated to public safety.[footnoteRef:18] In 2015, a freelance journalist, JB Nichols, formerly a photographer for the Daily News, had his press pass revoked for leaving the “designated press area” at the site of a collapsed building construction site to photograph the site (not visible from the press area).[footnoteRef:19] Nichols sued the NYPD, which ultimately returned his press credentials.[footnoteRef:20] In the discovery phase of the lawsuit, Nichols’ lawyers found that the NYPD had revoked media credentials of at least nine other journalists, none of whom knew the reason for the revocation, were asked to attend a hearing, or were informed of their rights to appeal the revocations.[footnoteRef:21] [18:  See. e.g., Danny Lewis, Should The NYPD Get To Decide Who's A Journalist?, GOTHAMIST, (Aug. 19, 2020), https://gothamist.com/news/should-nypd-get-decide-whos-journalist; New York Times Editorial Board, Why Does the N.Y.P.D. Want to Punish Journalists?, NEW YORK TIMES, (Jul. 15, 2020),  https://www.nytimes.com/2020/07/15/opinion/nyc-police-journalists.html. ]  [19:  JB Nichols, The NYPD’s New Rules for Journalists Are Actually a Huge Step Forward, GOTHAMIST, (Jul. 19, 2021), https://gothamist.com/news/the-nypds-new-rules-for-journalists-are-actually-a-huge-step-forward ]  [20:  Id.; Nick Pinto, Federal Judge Says NYC’s Regulation of the Press Will Go on Trial, THE VILLAGE VOICE, (Mar. 1, 2017), https://www.villagevoice.com/2017/03/01/federal-judge-says-nycs-regulation-of-the-press-will-go-on-trial/ ]  [21:  JB Nichols, supra note 18.] 

The NYPD’s authority over press credentials came under additional scrutiny in the Summer of 2020, after news outlets reported multiple instances of NYPD officers threatening and physically attacking credentialed journalists covering the George Floyd protests.[footnoteRef:22] Since then, a number of public officials have called on the City to remove NYPD’s authority over press credentials and transfer it to another entity.[footnoteRef:23] [22:  See, e.g., ASSOCIATED PRESS, Police Shove, Make AP Journalists Stop Covering Protest (Jun. 3, 2020), https://apnews.com/article/1d2d9e4afdd822b27bfcce570e0cbdb5; Robert Pozarski, NYPD Should be Relieved of Press Credential Duties, Stringer Tells De Blasio, AMNY (Jun. 6, 2012), https://www.amny.com/news/nypd-should-be-relieved-of-press-credential-duties-stringer-tells-de-blasio/; Marc Tracy and Rachel Abrams, Police Target Journalists as Trump Blames ‘Lamestream Media’ for Protests, NEW YORK TIMES (Jun. 12, 2020), https://www.nytimes.com/2020/06/01/business/media/reporters-protests-george-floyd.html.]  [23:  See Danny Lewis, supra note 17; see also N.Y. Times Editorial Board, supra note 17. ] 

c. NYPD Proposed Rules
In July 2020, the NYPD proposed to amend the rules governing media credentials, “to clarify its policy governing when summary suspensions or revocations of NYPD-issued press credentials may be appropriate, and further set forth governing procedures for hearings associated with summary suspensions and/or revocations.”[footnoteRef:24] The proposed rules would allow an individual to appeal a decision to uphold a revocation of media credentials to the Deputy Commissioner for Public Information, who would retain ultimate authority to uphold or vacate the initial revocation.[footnoteRef:25] The proposed rules delineate six reasons for a summary suspension of an individual’s media credential, including: [24:  NEW YORK POLICE DEPARTMENT, Notice of Public Hearing and Opportunity for Public Comment, (Jul. 2020), https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf. ]  [25:  Proposed R.C.N.Y. Tit 38, § 11-11 (a) (1), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf. ] 

· Lawful arrest based on the commission of a violation or crime; 
· Failure to comply with a lawful order of a police officer; 
· Interference or attempt to interfere with the performance of a police officer’s official function; 
· Misuse or misrepresentation of the press credential while not acting in a news gathering capacity; 
· Unauthorized transfer or assignment of such press credential to an individual who has not been assigned any press credentials; or
· Other conduct that endangers public safety or interferes with legitimate law enforcement needs.[footnoteRef:26] [26:  Proposed R.C.N.Y. Tit 38, § 11-11 (b) (1), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf] 

The proposed rules provide for press credential seizure by a member of the NYPD, guaranteeing a notice via email within two business days of the seizure, advising the individual of:
· The summary suspension of the press credential; 
· The reason(s) for suspension; 
· The individual’s right to request a hearing to appeal the decision; 
· How to request a new hearing; and
· The maximum length for a summary suspension, which may last no more than six months, unless the suspension is related to the commission of a violation or crime, in which case the suspension will extend to the length of the resolution of the criminal proceedings and may be further extended up an additional six months or for the period of the imprisonment that results from conviction or guilty plea.[footnoteRef:27] [27:  Proposed R.C.N.Y. Tit 38, § 11-11 (b) (2), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf] 

The proposed rule sets forth procedures for seeking a hearing with the Deputy Commissioner for Public Information to contest a suspension of press credentials,[footnoteRef:28] and would require the Deputy Commissioner to assign an investigator to each hearing. This investigator would be permitted, but not required, to prepare a report on the matter. If such a report were prepared, the investigator would be required to share it with the journalist or their attorney at least two business days before the hearing, and enter into the record of the hearing. In addition, the investigator would be required to enter into the hearing record any documentary, photographic, and video evidence (including NYPD records) and share such evidence with the journalist or their attorney two business days before the hearing.[footnoteRef:29] [28:  R.C.N.Y. Tit 38, § 11-11 (b) (3), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf]  [29:  R.C.N.Y. Tit 38, § 11-11 (b) (4), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf] 

The proposed rules lay out the rights of a journalist at a hearing, which would include the rights to be represented by counsel, give testimony, provide evidence, and call witnesses. In addition, the journalist’s attorney would be granted permission to cross-examine the NYPD’s investigator, but would not be granted a right to subpoena any records of the NYPD.[footnoteRef:30]  [30:  R.C.N.Y. Tit 38, § 11-11 (b) (5), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf] 

The hearing officer would be the Commanding Officer of the NYPD’s Public Information Division, save in the instance of a conflict.[footnoteRef:31] The hearing officer would be required to disclose on the hearing record any contacts with the assigned investigator, journalist, and any witnesses, and would be empowered to question the investigator, journalist, and such witnesses. In addition, the hearing officer would have the discretion to disallow any questions as irrelevant, duplicitous, or harassing, would only be permitted to consider evidence on the record, and would not be required to “observe the rules of evidence observed by courts during the hearing.”[footnoteRef:32]  [31:  Defined as including but not limited to “if the Commanding Officer participated in or witnessed the events in question, participated in the decision to seize the press credential at issue, or participated in the investigation;” in which case, the Commanding Officer would be required to designate a neutral and detached hearing officer. R.C.N.Y. Tit 38, § 11-11 (b) (6), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf]  [32:  R.C.N.Y. Tit 38, § 11-11 (b) (6), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf] 

The proposed rules would further clarify that counsel to the NYPD may be present at the hearing and confer with the hearing officer, but that NYPD counsel may not question witnesses.[footnoteRef:33] The burden of proof would be placed on the NYPD.[footnoteRef:34] Decisions would be required within 21 days of the conclusion of the hearing.[footnoteRef:35] The proposed rules additionally lay out criteria for the hearing officer to consider as they determine the length of a summary suspension, such as whether misconduct actually occurred and its severity, the length of time the journalist has been without the suspended press credential, the risk for future misconduct, the penalties imposed in other cases, and any other factors raised at the hearing.[footnoteRef:36]  [33:  R.C.N.Y. Tit 38, § 11-11 (b) (7), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf]  [34:  R.C.N.Y. Tit 38, § 11-11 (b) (9), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf]  [35:  R.C.N.Y. Tit 38, § 11-11 (b) (11), accessible at accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf]  [36:  R.C.N.Y. Tit 38, § 11-11 (b) (12), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf] 

The proposed rules governing revocations of press credentials are similar to suspensions,[footnoteRef:37] with the specification that individuals with revoked press credentials may not reapply for new credentials until one year after the date of a revocation decision.[footnoteRef:38]  [37:  See R.C.N.Y. Tit 38, § 11-11 (c), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf]  [38:  R.C.N.Y. Tit 38, § 11-11 (c) (7), accessible at https://rules.cityofnewyork.us/wp-content/uploads/2020/07/NYPD_Proposed_Suspension-or_Revocation_Press_Credentials.pdf] 

The deadline for public comment on these proposed rules was August 18, 2020, and comments are partially viewable online.[footnoteRef:39] As of this writing, the NYPD has not published a final rule. Notably, journalists disagree on the value of these rules – some point to the fact that the rules expressly maintain the NYPD’s broad authority over the issuance and ultimate revocation of media credentials, with no options to appeal outside the NYPD.[footnoteRef:40] Others note that the proposed rules are a significant improvement, as they provide critical detail on reasons for suspension, revocation and seizure. Up until now, none of these details were known to the public, and could not be used to defend an appeal by a journalist who had their press credentials suspended or revoked.[footnoteRef:41] [39:  Some commenters submitted their comments as attachments, which are not available online. See https://rules.cityofnewyork.us/rule/31926/]  [40:  E.g., compare, JB Nicholas, The NYPD’s New Rules For Journalists Are Actually A Huge Step Forward, GOTHAMIST, (Jul. 19, 2020), https://gothamist.com/news/the-nypds-new-rules-for-journalists-are-actually-a-huge-step-forward; New York Times Editorial Board, Why Does the N.Y.P.D. Want to Punish Journalists?, NEW YORK TIMES, (Jul. 15, 2020), https://www.nytimes.com/2020/07/15/opinion/nyc-police-journalists.html. ]  [41:  Id.] 


III. LEGISLATIVE ANALYSIS
Int. No. 2118
	Int. No. 2118 (Powers) would give the Commissioner of DCAS sole authority to issue, suspend, and revoke press credentials, thereby removing that authority from the NYPD. The bill would also codify the existing division of press credentials into three types—press cards, reserve press cards, and single event press cards—and would empower the DCAS Commissioner to establish additional types of press credentials by rule. 
	Under Int. No. 2118, the DCAS Commissioner would be required to promulgate rules establishing procedures and criteria for the issuance, suspension and revocation of press credentials. Such rules would be required to cover, at a minimum, application procedures, criteria for denial of an application, procedures for appealing a denial, criteria and procedures for suspension or revocation of a press credential, and procedures for appeal of such suspension or revocation. 
Int. No. 2118 would also prohibit the Commissioner from issuing press credentials to an individual member of the press unless a city agency has completed a background check of such individual. Any press credential issued by the NYPD and valid on the effective of the bill would remain valid until the later of (i) the expiration date of the credential or (ii) 180 days after the effective date the bill.
	The bill would take effect 180 days after becoming law.
	



Int. No. 2118

By Council Members Powers, Adams, Kallos, Constantinides, Levine and the Public Advocate (Mr. Williams)

..Title
A Local Law to amend the administrative code of the city of New York, in relation to press credentials
..Body

Be it enacted by the Council as follows:
Section 1.  Section 12-208 of the administrative code of the city of New York, as added by local law number 18 for the year 2019, is renumbered section 12-209.
§ 2. Chapter 2 of title 12 of the administrative code of the city of New York is amended by adding a new section 12-210 to read as follows: 
§ 12-210 Press credentials. a. Definitions. For purposes of this section, the following terms have the following meanings:
Commissioner. The term “commissioner” means the commissioner of citywide administrative services. 
Department. The term “department” means the department of citywide administrative services.
Press card. The term “press card” means a press credential that is issued to an individual member of the press and which may be used at multiple events during the period that the press card is valid.
Press credential. The term “press credential” means a document that entitles the bearer, subject to safety and evidence preservation concerns or space limitations, to cross police lines, fire lines or other restrictions, limitations or barriers established by the city at emergency, spot, or breaking news events and public events of a non-emergency nature where police lines, fire lines or other restrictions, limitations or barriers established by the city have been set up for security or crowd control purposes and to attend events sponsored by the city which are open to members of the press.
Reserve press card. The term “reserve press card” means a press credential that is issued to a news organization for use by individuals retained by such news organization.
Single event press card. The term “single event press card” means a press credential that is issued to an individual member of the press for use at a single event only.
b. The commissioner shall have the sole authority to issue, suspend and revoke press credentials. The commissioner shall issue press cards, reserve press card and single press cards and may establish by rule additional types of press credentials.
c. The commissioner shall by rule establish procedures and criteria for the issuance, suspension and revocation of press credentials, including, without limitation:
1. Application procedures;
2. Criteria for denial of an application for a press credential and procedures for appeal of such a denial; and
3. Criteria and procedures for suspension or revocation of a press credential and procedures for appeal of such a suspension or revocation.
d. The commissioner may not issue a press credential to an individual member of the press unless a city agency has completed a background check of such individual.
§ 3. Any press credential issued by the police department and valid on the effective date of this local law shall remain valid until the later of (i) its expiration date or (ii) 180 days after the effective date of this local law. 
§ 4. This local law takes effect 180 days after it becomes law, except that the commissioner of citywide administrative services shall take any necessary actions to implement this local law, including the promulgation of rules, prior to such effective date.
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