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A Local Law to amend the administrative code of the city of New York, in relation to prohibiting employment discrimination based on an individual’s actual or perceived status as a caregiver.

I.
Introduction

On Thursday, December 12, 2013, the Committee on Civil Rights, chaired by Council Member Deborah Rose, will hold its first hearing on Introductory Bill Number 863 (“Int. No. 863”), a local law to amend the Administrative Code of the City of New York, in relation to prohibiting employment discrimination based on an individual’s actual or perceived status as a caregiver.
  Those invited to attend include the New York City Commission on Human Rights, civil rights advocates, representatives of the business community, and other interested parties. 
II.
Background 
Caregiver discrimination
 occurs when employers treat employees with caregiving responsibilities for children, older adults, or ill or disabled family members less favorably than other employees.
  There are no explicit protections under federal, state or local law for caregivers in the workplace.
  Under current law, individuals who believe that they have been discriminated against because of their caregiving responsibilities must claim that the employer’s act qualifies as discrimination under other federal statutes.
  The Family and Medical Leave Act of 1993 (“FMLA”) requires employers to provide up to twelve weeks of unpaid, job-protected leave per year for certain caregiving related duties such as (i) the birth of a child, (ii) the placement of a child for adoption or foster care and the care of the newly placed child, and (iii) the care of a parent or spouse with a “serious health condition.”
  Title VII of the Civil Rights Act of 1964 prohibits, among other things, discrimination in the workplace based on sex which includes “taking negative employment actions against workers based on gender stereotypes, including assumptions about how workers will or should act in the workplace because of their family caregiving responsibilities.”
  Additionally, the Americans with Disabilities Act of 1990 prohibits discrimination against a qualified employee based on his or her own disability, but also prohibits discrimination based on the employee’s association with a disabled individual such as a child, spouse, or parent.
  As a result, an employer “may not treat a worker less favorably based on stereotypical assumptions about the worker’s ability to perform job duties satisfactorily while also providing care to a relative or other individual with a disability.”
  
At the local level, both the New York State and New York City Human Rights Laws prohibit employment discrimination based on an individual’s actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, sexual orientation, alienage, citizenship status and/or status as a victim of domestic violence, sex offenses or stalking.
  They do not, however, include caregiver as a protected class. 
III.
Efforts to Address Caregiver Discrimination

According to the federal Equal Employment Opportunity Commission (“EEOC”), there has been a steady increase in employee discrimination claims made by caregivers of children, the disabled, and the elderly since the EEOC began collecting data on caregiving discrimination.
  Since 2008, the EEOC has received approximately 712 charges alleging unlawful discrimination, resolved 564 charges, and won nearly $800,000 for the complaining parties.

In order to address the gaps in protections for caregivers in the workplace, some jurisdictions have amended their statutes to provide explicit protections to family caregivers that go beyond federal protections.
  For example, Alaska, New Jersey, and Oregon provide protections to caregivers of children, but not for those with other caregiving responsibilities.
  The District of Columbia statute prohibits employment discrimination against workers with children and those with other family responsibilities.
  The statute defines “family responsibilities” as “the state of being, or the potential to become, a contributor to the support of a person or persons in a dependent relationship…”
  
Although laws exist to meet some needs for caregivers, such as taking a leave of absence under the FMLA, a leave of absence is not always what is needed.
  There continues to be a need for other types of accommodations for caregivers in the workplace.  The proposed local law seeks to add caregivers as a protected class under the New York City Human Rights Law in order to protect them from discrimination in the workplace and requiring employers to provide reasonable accommodations that make it possible for them to satisfactorily perform their jobs.  
IV.
Int. No. 863

Int. No. 863 would amend the City’s Human Rights Law to prohibit employers from discriminating against workers who are caregivers and require employers to provide a reasonable accommodation to such workers.  A reasonable accommodation is any accommodation that can be made that does not cause an employer an undue hardship.
  This bill defines a “caregiver” as an individual who contributes to the ongoing care of a child or of a person in a “dependent relationship” with the caregiver who suffers from a disability.  The term “dependent relationship” is defined as the relationship of a caregiver to a person who is related by blood, legal custody, marriage, or domestic partnerships, or to a person with whom the caregiver lives in a familial relationship.  
Penalties

Pursuant to Int. No. 863, an individual who believes that he or she has been unlawfully discriminated against based on his or her actual or perceived status as a caregiver may bring an action in court for damages, injunctive relief and other appropriate remedies,
 or make a complaint to the Commission on Human Rights.
  Upon a finding that an employer has engaged in an unlawful discriminatory practice in violation of the City Human Rights Law, the Commission may issue an order to the employer to “cease and desist” the unlawful discriminatory practice.
  In addition, the Commission could require the employer to hire a prospective employee; award back pay and front pay; or pay compensatory damages, among other things.
  Under this bill, failure to comply with such an order may result in a civil penalty of no more than $50,000 and an additional civil penalty of no more than $100 per day.
  Should the Commission find that an employer engaged in an unlawful discriminatory practice, it may impose a civil penalty of $125,000.
  If the unlawful discriminatory practice resulted from the employer’s “willful, wanton or malicious act,” the Commission may impose a civil penalty of not more than $250,000.
  Should a person willfully violate an order of the Commission, he or she may be guilty of a misdemeanor that is punishable by imprisonment for not more than one year, or by a fine of not more than $10,000, or by both.
  This penalty structure is consistent with other provisions of the City’s Human Rights Law that seek to prohibit workplace discrimination.
Effective Date


This local law would take effect immediately after its enactment into law.
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..Title

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting employment discrimination based on an individual’s actual or perceived status as a caregiver.

..Body

Be it enacted by the Council as follows:

Section 1. Section 8-101 of chapter one of title eight of the administrative code of the city of New York, as amended by local law number 10 for the year 2008, is amended to read as follows:

§8-101 Policy. 

In the city of New York, with its great cosmopolitan population, there is no greater danger to the health, morals, safety and welfare of the city and its inhabitants than the existence of groups prejudiced against one another and antagonistic to each other because of their actual or perceived differences, including those based on race, color, creed, age, national origin, alienage or citizenship status, gender, sexual orientation, disability, marital status, partnership status, caregiver status, any lawful source of income, status as a victim of domestic violence or status as a victim of sex offenses or stalking, whether children are, may be or would be residing with a person or conviction or arrest record. The council hereby finds and declares that prejudice, intolerance, bigotry, and discrimination, bias-related violence or harassment and disorder occasioned thereby threaten the rights and proper privileges of its inhabitants and menace the institutions and foundation of a free democratic state. A city agency is hereby created with power to eliminate and prevent discrimination from playing any role in actions relating to employment, public accommodations, and housing and other real estate, and to take other actions against prejudice, intolerance, bigotry, discrimination and bias-related violence or harassment as herein provided; and the commission established hereunder is hereby given general jurisdiction and power for such purposes.

§2. Section 8-102 of chapter one of title eight of the administrative code of the city of New York is amended by adding a new subdivision 26 to read as follows: 

26.  (a) The term “caregiver” means a person who is a contributor to the ongoing care of a child or children for whom the person has assumed parental responsibility, or the ongoing care of a person or persons in a dependent relationship with the caregiver who suffer(s) from a disability.

(b) The term “dependent relationship” means the relationship of a caregiver to a person who is related by blood, legal custody, marriage, or to his or her domestic partner, as defined in section 3-240 of the administrative code of the city of New York, or to a person with whom the caregiver lives in a familial relationship.

§3. Subparagraphs (a), (b), (c), and (d) of subdivision 1 of section 8-107 of chapter one of title eight of the administrative code of the city of New York are amended to read as follows:

1. Employment. It shall be an unlawful discriminatory practice:

(a) For an employer or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status of any person, to refuse to hire or employ or to bar or to discharge from employment such person or to discriminate against such person in compensation or in terms, conditions or privileges of employment.

(b) For an employment agency or an employee or agent thereof to discriminate against any person because of such person's actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status in receiving, classifying, disposing or otherwise acting upon applications for its services or in referring an applicant or applicants for its services to an employer or employers.

(c) For a labor organization or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status of any person, to exclude or to expel from its membership such person or to discriminate in any way against any of its members or against any employer or any person employed by an employer.

(d) For any employer, labor organization or employment agency or an employee or agent thereof to declare, print or circulate or cause to be declared, printed or circulated any statement, advertisement or publication, or to use any form of application for employment or to make any inquiry in connection with prospective employment, which expresses, directly or indirectly, any limitation, specification or discrimination as to age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status, or any intent to make any such limitation, specification or discrimination.

§4. Section 8-107 of chapter one of title eight of the administrative code of the city of New York is amended by adding a new subdivision 21 to read as follows:

21. Applicability; caregivers.

(a) Requirement to make reasonable accommodation to the needs of caregivers.  Any person prohibited by the provisions of this section from discriminating on the basis of caregiver status shall make reasonable accommodation as defined in subdivision eighteen of section 8-102 of this chapter to enable a caregiver to satisfy the essential requisites of a job or enjoy the right or rights in question provided that the caregiver status is known or should have been known by the employer.

§5. This local law shall take effect upon enactment.
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� The Committee on General Welfare held a hearing on the prior version of this bill, Proposed Introductory Bill Number 565-A, on December 6, 2007.


� “Caregiver discrimination” is also commonly referred to as “family responsibility discrimination.” 


� John C. Williams, Robin Devaux, Patricija Petrac, and Lynn Feinberg, Insight on the Issues: Protecting Family Caregivers from Employment Discrimination, AARP Public Policy Institute, 4, Aug. 2012, at � HYPERLINK "http://www.aarp.org/content/dam/aarp/research/public_policy_institute/health/protecting-caregivers-employment-discrimination-insight-AARP-ppi-ltc.pdf" �http://www.aarp.org/content/dam/aarp/research/public_policy_institute/health/protecting-caregivers-employment-discrimination-insight-AARP-ppi-ltc.pdf� (last visited Dec. 10, 2013) (hereinafter “AARP”).


� Id. at 8.


� Id.


� U.S. Dep’t of Labor, Family and Medical Leave Act, � HYPERLINK "http://www.dol.gov/whd/fmla/" �http://www.dol.gov/whd/fmla/� (last visited Dec. 11, 2013).


� Work Life Law, UC Hastings College of the Law, Issue Brief: Current Law Prohibits Discrimination Based on Family Responsibilities and Gender Stereotyping, 1 (Summer 2006), available at � HYPERLINK "http://worklifelaw.org/pubs/IssueBriefFRD.pdf" �http://worklifelaw.org/pubs/IssueBriefFRD.pdf� (last visited Dec. 10, 2013).


� See Equal Employment Opportunity Commission (“EEOC”), Office of Legal Counsel, Title VII/EPA/ADEA Division, Enforcement Guidance:  Unlawful Disparate Treatment of Workers with Caregiving Responsibilities (last modified on May 23, 2007), available at � HYPERLINK "http://www.eeoc.gov/policy/docs/caregiving.html" �http://www.eeoc.gov/policy/docs/caregiving.html� (last visited Dec. 12, 2013); see also 42 USCS § 12112 (2007).


� Id.


� NY Exec. Law § 296(1)(a) (2007); Admin. Code§§8-101 et. seq.


� David Koeppel, More male caregivers, more discrimination at work, CNN Money, Feb. 5, 2013, � HYPERLINK "http://management.fortune.cnn.com/2013/02/05/men-discrimination-work/" �http://management.fortune.cnn.com/2013/02/05/men-discrimination-work/� (last visited Dec. 10, 2013).


� Id.


� Supra note 3, at 10.


� Id.at 11.


� Id. at 10.


� Id.


� Paula Span, When Work Makes You Choose, N.Y. Times, Sept. 14, 2012, at � HYPERLINK "http://newoldage.blogs.nytimes.com/2012/09/14/when-work-makes-you-choose/?_r=0" �http://newoldage.blogs.nytimes.com/2012/09/14/when-work-makes-you-choose/?_r=0� (last visited Dec. 11, 2013).


� The factors to be considered when determining whether an accommodation would cause an employer undue hardship include, but are not limited to, “(a) the nature and cost of the accommodation; (b) the overall financial resources of the facility or the facilities involved in the provision of the reasonable accommodation; the number of persons employed at such facility; the effect on expenses and resources, or the impact otherwise of such accommodation upon the operation of the facility; (c) the overall financial resources of the covered entity; the overall size of the business of a covered entity with respect to the number of its employees, the number, type, and location of its facilities; and (d) the type of operation or operations of the covered entity, including the composition, structure, and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal relationship of the facility or facilities in question to the covered entity.”  Admin. Code §8-102(18).  


� Admin. Code §8-502.


� Admin. Code §8-109.


� Admin. Code §8-120(a).


� Id.


� Admin. Code §8-124.


� Admin. Code §8-126(a).


� Id.


� Admin. Code §8-129.
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