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A Local Law to amend the administrative code of the city of New York, in relation to the use of ultra low sulfur diesel fuel and the best available technology by nonroad vehicles in city construction.

On September 25, 2003, the Committee on Environmental Protection will hold a hearing on Proposed Int. No. 191-A, which would amend the Administrative Code of the City of New York, in relation to the use of ultra low sulfur diesel (ULSD) fuel and the best available technology by nonroad vehicles in City construction.  

I.
 Introduction
Diesel emissions from nonroad vehicles pose serious health concerns for those who live and work in New York City.  In addition to a finding by the United States Environmental Protection Agency (EPA) that diesel exhaust is a likely carcinogen, pollutants that are associated with diesel emissions, such as particulate matter and nitrogen oxides, result in respiratory problems, such as aggravated asthma and decreased lung function.  Thus, the health impacts associated with diesel exhaust are particularly disturbing in New York City, where 700,000 adults and 300,000 children have been diagnosed with asthma at some point during their lives.
  

Nonroad vehicles, such as refuse haulers, bulldozers, dump trucks and cranes, will continue to play a major role in the rebuilding of lower Manhattan, in addition to the renovation and construction of the City’s buildings, streets and other public works projects in all five boroughs.  The use of ULSD fuel (diesel with a sulfur content of 15 parts per million (ppm)) and the best available technology to reduce emissions in the City’s nonroad vehicles will help the City to comply with the Clean Air Act.  Such efforts will also help alleviate the City’s costs associated with increased asthma hospitalizations and reduced productivity.

II.
Statutory and Regulatory Background


The Clean Air Act (the “Act”) is the comprehensive federal law that regulates air emissions from stationary and mobile sources.  Pursuant to the Act, the EPA sets National Ambient Air Quality Standards (NAAQS), which are limits on how much of a pollutant can be present in the air.  These nationwide standards ensure “that all Americans have the same basic health and environmental protections.”
  NAAQS exist for many pollutants, including those that are associated with diesel exhaust, such as ozone and particulate matter.  States must develop and submit to the EPA State implementation plans (SIPs) that explain how each State will attain the national standards.  

Pursuant to section 211(c) of the Act, which authorizes the EPA to regulate fuels, and section 213 of the Act, which authorizes the EPA to set emissions standards for nonroad engines, the EPA issued a proposed rule in May, which calls for reductions in the concentration of sulfur in diesel fuel and for emissions restrictions for nonroad engines.
  In addition to imposing more stringent emissions standards on nonroad engines for such pollutants as particulate matter (PM), carbon monoxide (CM), nitrogen oxides (NOx) and hydrocarbons (HC), the rule would require, beginning June 1, 2007, that refiners produce nonroad diesel fuel that meets a maximum sulfur level of 500 ppm.
  Then, beginning June 1, 2010, fuel used for nonroad diesel applications would meet a maximum sulfur level of 15 ppm.
  According to the EPA, this sulfur standard is based on its “assessment of the impact of sulfur on advanced exhaust emission control technologies and a corresponding assessment of the feasibility of ultra low sulfur fuel production and distribution.”
  These requirements follow federal standards that will go into effect at an earlier date for onroad sources, such as heavy-duty vehicles.
  

In addition to the federal provisions that aim to achieve clean air, there is still a place for State and local governments to try to attain better quality of life for their residents by ensuring that their own decisions are protective of the public health and welfare.  The Congressional findings and declaration of purpose of the Act states that, “air pollution prevention (that is, the reduction or elimination, through any measures, of the amount of pollutants produced or created at the source) and air pollution control at its source is the primary responsibility of States and local governments”.
  

There is currently no New York State law that mandates the use of ULSD and emissions-reduction technology in nonroad vehicles.  Earlier this year, however, Asemblyman DiNapoli introduced legislation, A. 3923-A, which prohibits, after December 31, 2005, the manufacture, sale or offering for sale of diesel fuel in New York State that contains a concentration of sulfur that is greater than fifteen parts per million.

III.
Health Effects of Diesel Exhaust

A.
General Discussion

Exposure to diesel exhaust may result in serious, adverse health effects.  In addition to particulate matter, nitrogen oxides and sulfur oxides, the exhaust contains a number of air toxins, including benzene, formaldehyde and dioxin.
  According to former EPA Administrator Christine Todd Whitman, “[j]ust one large bulldozer produces 800 pounds of air pollution a year, which is equivalent to the pollution associated with 26 cars.”
  In the Northeast, it is estimated that nonroad equipment is responsible for approximately 33 percent of particulate matter and 10 percent of nitrogen oxides from mobile sources.
  According to the EPA, “[w]ith expected growth in the nonroad sector, the relative emissions contribution from nonroad diesel engines is projected to be even larger in future years.”
  In 1998, it was estimated that construction equipment in New York State alone contributed 52,884 tons of NOx, 6,476 tons of PM, 9,674 tons of volatile organic compounds (VOCs), 62,192 tons of CM and 13,131 tons of sulfur oxides (SOx).
  

The negative health impacts stemming from these emissions are especially detrimental to children and the elderly.

What may be most alarming about diesel exhaust is the considerable evidence that it is a likely carcinogen.  In the EPA’s Health Assessment Document for Diesel Engine Exhaust, “diesel exhaust was classified as likely to be carcinogenic to humans by inhalation at environmental exposures. . . .
  In addition, human epidemiological studies demonstrate an association between exposure to the exhaust and increased lung cancer rates in occupational settings.
  “A number of other agencies (National Institute of Occupational Safety and Health [(NIOSH)], International Agency for Research on Cancer, the World Health Organization, California EPA, and the US Department of Health and Human Services) have made similar classifications.”
  In fact, as early as 1988, NIOSH first recommended that diesel exhaust be considered a potential occupational carcinogen.
  

The connection between diesel exhaust and asthma is also of great consequence to New York City, which suffers from some of the highest asthma rates in the country.  According to the New York City Department of Health and Mental Hygiene, children in New York City “are almost three times as likely to be hospitalized for asthma as children in the United States as a whole”, with the Bronx, in recent years, being the borough with “the highest rates of both asthma hospitalizations and deaths.”
  In addition, a recent 

study found that one out of every four children in central Harlem has asthma -- a rate that is far greater than experts had previously expected and that is “one of the highest rates ever documented for an American neighborhood.”

B. 
Particulate Matter

Particulate matter “represents a broad class of chemically and physically diverse substances.  It can be principally characterized as discrete particles that exist in the condensed (liquid or solid) phase spanning several orders of magnitude in size.”
  The particles that tend to be of most concern, however, are the “fine” particles, which may deeply penetrate lung tissue.   These tiny particles are “directly emitted from combustion sources and are formed secondarily from gaseous precursors such as sulfur dioxide, oxides of nitrogen, or organic compounds.
  

The health effects associated with these fine particles include aggravated asthma, chronic bronchitis, decreased lung function and acute respiratory symptoms.
  It is also believed that “the largest proportion of deaths caused by particulate matter [is] related to cardiovascular illness”.
  According to the EPA’s National Air Toxics Assessment – the Agency’s ongoing, comprehensive evaluation of air toxics in the United States – New York City is among the areas of the country with the highest modeled ambient air concentrations of diesel particulate matter.
  An interim report by the Northeast States for Coordinated Air Use Management (NESCAUM),
 entitled, Evaluating the Occupational and Environmental Impact of Nonroad Diesel Equipment in the Northeast, found that in all construction sites that were studied in the report, “diesel equipment activity substantially increased fine particulate matter exposures for workers and nearby residents, in some cases by as much as 16 times.”

C. Nitrogen Oxides

Nitrogen oxides combine with volatile organic compounds in the air, such as 

hydrocarbons -- also emitted by nonroad vehicles --  to form ground-level ozone, or smog, in the presence of heat and sunlight.
  Ozone may cause a variety of respiratory problems, including aggravated asthma, decreases in lung capacity and increased susceptibility to respiratory illnesses. 
  It is damaging to lung tissue in high concentrations and during long-term exposure.
  New York City continues to be classified as a “severe-17 nonattainment area” for ozone.
 

D. Sulfur Dioxide 

“The major health concerns associated with exposure to high concentrations of sulfur dioxide (SO2) include effects on breathing, respiratory illness, alterations in pulmonary defenses, and aggravation of existing cardiovascular disease.”
  Sulfur dioxide, which converts in the atmosphere to sulfate particles, also contributes to lower visibility and acid deposition, the latter of which has been of great concern in New York State.

E. Toxins

Diesel exhaust also contains a number of toxins that may produce harmful health 

effects, such as benzene, formaldehyde, lead, mercury and dioxins.  Benzene, a known carcinogen, may cause disorders of the blood and the blood-forming tissues, while formaldehyde, which is classified by the EPA as a probable human carcinogen, may cause irritation of the eyes, nose and throat.
,
  Lead and mercury may cause birth defects and other reproductive problems and may also affect the nervous system.
  Finally, “[d]ioxins are toxic to the immune system, interfere with hormone function, and are toxic to reproduction.”

F. Benefits of ULSD and Retrofits

Reducing the level of sulfur in diesel fuel is an important aspect of the effort to 

stem the negative health effects associated with diesel exhaust.  Using ULSD with a sulfur content of 15 ppm in nonroad vehicles rather than standard diesel, which has an average sulfur concentration of 3,400 ppm, results in significant reductions in sulfur dioxide, in addition to reductions in particulate matter and nitrogen oxides.  More important, however, is the role that diesel with such a low sulfur content plays in facilitating the use of emissions-reduction technologies, which can achieve dramatic pollutant reductions.


Emissions-reduction technologies may be installed as “retrofits”, after a vehicle is manufactured, or may be included as original equipment.  As mentioned above, these pieces of equipment, the most common of which are diesel oxidation catalysts and diesel particulate filters, can significantly reduce the pollution that is associated with diesel exhaust.
  

Diesel particulate filters are capable of reducing particulate matter emissions by more than ninety percent and nitrogen oxide emissions by between fifteen and twenty percent.
  These devices can also reduce emissions of carbon monoxide, hydrocarbons and toxins by up to ninety percent.
  Such technology must be used in conjunction with diesel fuel with a very low sulfur content to prevent filter clogging and failure.  Diesel oxidation catalysts, which may be used with standard diesel fuel, can achieve reductions in particulate matter of between twenty to fifty percent and reductions in hydrocarbons of up to ninety percent.

IV.
Experiences with ULSD and Retrofits

ULSD and retrofits are currently being utilized in many locations throughout 

the country, including a number of areas in the Northeast.  Thus, there is already a good deal of experience associated with using the lower content sulfur fuel and emissions-reduction technology.  A few examples of these programs are delineated below.

A. New York City




1.
New York City Transit Authority 


New York City is not a stranger to the use of ULSD and retrofit technology.  The New York City Transit Authority (NYCT) was one of the first bus fleets to use ULSD on a widespread basis.
  This important step, which helped make the cleaner fuel commercially available, paved the way for many other entities across the country to use ULSD in their fleets.  For example, since NYCT’s switch to ULSD, fleets in the District of Columbia, Boston and New Jersey have followed suit.
  Since about 1996, every diesel bus in NYCT’s fleet has had a diesel oxidation catalyst installed, while since September 2000, all such buses have been using ULSD.  At this point, over 4,500 buses are operating on ULSD, of which approximately more than 1,400 have also been fitted with diesel particulate filters.
  NYCT reportedly plans to retrofit its entire fleet of buses by early 2004.

2. Lower Manhattan
In September 2002, New York State announced plans to use ULSD and retrofit 

technology in the rebuilding of lower Manhattan to comply with the temporary waiver of deadlines of the Clean Air Act’s transportation conformity requirements for the New York metropolitan region.
  Pursuant to the plans, key state agencies and authorities – the Department of Environmental Conservation (DEC), Department of Transportation, Metropolitan Transportation Authority, Lower Manhattan Development Corporation and the Port Authority of New York and New Jersey – “committed to the use of [ULSD] fuel (15 ppm) and best available retrofit technology (BART) for the control of fine particulate mater and oxides of nitrogen on construction machinery used in state agency and authority fleets and contracts in the reconstruction of lower Manhattan.”
  

ULSD is currently being used in the rebuilding of 7 World Trade Center (WTC), which is being used as a “testing spot” and a first step towards retrofitting in the area.
  The project plan calls for “the immediate delivery of ULSD fuel to selected equipment on-site and the phase-in of retrofit technologies on diesel equipment owned by participating contractors or sub-contractors working on the 7 WTC site.”

3.
New York City Department of Sanitation
The City, itself, has been using ULSD in sanitation vehicles for over one year.  In 

January 2002, the New York City Department of Sanitation launched a pilot program for retrofits on four sanitation trucks and the use of the cleaner fuel.  Building upon health benefits achieved with the use of the fuel, the Department reportedly plans to retrofit approximately 260 sanitation trucks with particulate filters through 2005.
  

B.
Northeast

1.
Big Dig

Perhaps the most ambitious construction project involving emissions-reduction technology that has been conducted to date may be the Central Artery/Tunnel Project in Boston, more familiarly known as the “Big Dig”.  The $14 billion transportation project, which started in 1991, has required the use of several hundred pieces of heavy-duty, nonroad equipment.
  In September 1998, a voluntary diesel retrofit program was incorporated into the Big Dig, which involved the retrofitting of nonroad diesel construction equipment with oxidation catalysts.  “No adverse operational problems or additional maintenance costs have been experienced by Big Dig construction equipment retrofitted with [the catalysts].”
  In addition, preliminary environmental benefits resulting from the retrofit effort have already been estimated as reductions of 36 tons/year in CM, 12 tons/year in HC and 3 tons/year in PM.
  Due to the positive experience associated with the retrofit element of the program, the Big Dig “elected to expand its . . . program and require that all off-road diesel equipment used until the end of the project be equipped with oxidation catalysts.”
  (emphasis added)

2.     Connecticut
Encouraged by the results achieved at the Big Dig, the Connecticut Department of Transportation (CDOT) is implementing methods for reducing emissions in the Greater New Haven area during the I-95 New Haven Harbor Crossing Corridor Improvement Program.  Pursuant to the program, CDOT is requiring all contractors and sub-contractors to take part in the Connecticut Clean Air Construction Initiative (Initiative).
   Requirements associated with the Initiative include the use of either an emissions-control device and/or an approved low-emission fuel for diesel-powered construction equipment that are 60 horsepower or greater and that are on the project or assigned to the contract for more than thirty days.
 

C. Nationwide/Other Regions

1.
EPA Voluntary Diesel Retrofit Program

In March 2000, the EPA announced a new, voluntary program that aims to reduce 

emissions from existing diesel engines.  Pursuant to the “Voluntary Diesel Retrofit Program”, the EPA “hopes to work with other federal agencies, state governments, 

environmental groups and industries to encourage retrofitting of older diesel engines.  Under the program, states can receive emission credits in their [SIPs] for retrofitting existing heavy-duty diesel engines with emission control devices.”
  Through the program, the EPA also hopes to help fleet owners identify funding sources that are available to implement such efforts.

2.      Puget Sound

In 2001, a coalition of government entities and private companies launched a program in Washington State to reduce air pollution in the Central Puget Sound area – including Seattle -- through clean diesel technology.  The effort, known as the “Puget Sound Diesel Solutions Program”, involves the retrofitting of 5,000 engines in various types of vehicles, including trucks, buses, highway maintenance vehicles and other equipment.
  

V. Analysis of Proposed Int. No. 191-A


Proposed Int. No. 191-A seeks to improve the air quality throughout New York City by amending section two of title 24 of the Administrative Code of the City of New York by adding section 24-163.3, requiring the use of ultra low sulfur diesel fuel and the best available technology by nonroad vehicles in city construction.


Paragraph (1) of subdivision (a) of §24-163.3 defines “City agency” to mean a city, county, borough, administration, department, division, bureau, board, commission, 

or a corporation, institution or agency of government, the expense of which are paid in whole or in part from the city treasury.


Paragraph (2) of subdivision (a) of §24-163.3 defines “contractor” to mean any person or enterprise that enters into a public works contract with a City agency, or any person or enterprise that enters into an agreement with such person or enterprise, to perform work or provide labor or services related to such public works contract.


Paragraph (3) of subdivision (a) of §24-163.3 defines “Lower Manhattan” to mean the area of New York county consisting of fourteenth street and the area south of fourteenth street.


Paragraph (4) of subdivision (a) of §24-163.3 defines “motor vehicle” to mean any self-propelled vehicle designed for transporting persons or property on a street or highway.


Paragraph (5) of subdivision (a) of §24-163.3 defines “nonroad engine” to mean an internal combustion engine (including the fuel system) that is not used in a motor vehicle, in a vehicle used solely for competition, or in a stationary source.


Paragraph (6) of subdivision (a) of §24-163.3 defines “nonroad vehicle” to mean a vehicle that is powered by a nonroad engine, fifty horsepower and greater, and that is not a motor vehicle or a vehicle used solely for competition.


Paragraph (7) of subdivision (a) of §24-163.3 defines “person” to mean any natural person, co-partnership, firm, company, association, joint stock association, corporation or other like organization.


Paragraph (8) of subdivision (a) of §24-163.3 defines “public works contract” to mean a contract for a construction program or project involving the construction, demolition, restoration, rehabilitation, repair, renovation, or abatement or any building, structure, tunnel, excavation, roadway, or bridge; a contract for the preparation for any construction program or project involving the construction, demolition, restoration, rehabilitation, repair, renovation, or abatement or any building, structure tunnel, excavation, roadway, or bridge; or a contract for any final work involved in the completion of any construction program or project involving the construction, demolition, restoration, rehabilitation, repair, renovation, or abatement of any building, structure, tunnel, excavation, roadway, or bridge, the financing of which is provided, in whole or in part, by the City of New York, any City agency, or any subsidiary thereof.


Paragraph (9) of subdivision (a) of §24-163.3 defines “stationary source” to mean any building, structure, facility, or installation which emits or may emit any air pollutant.


Paragraph (10) of subdivision (a) of §24-163.3 defines “ultra low sulfur diesel fuel” to mean diesel fuel that has a sulfur content of no more than fifteen parts per million.


Paragraph (1) of subdivision (b) of §24-163.3 requires that any diesel-powered nonroad vehicle that is owned by, operated by or on behalf of, or leased by a City agency, must be powered only by ultra low sulfur diesel fuel when in use in Lower Manhattan.


Paragraph (2) of subdivision (b) of §24-163.3 requires that any diesel-powered nonroad vehicle that is owned by, operated by or on behalf of, or leased by a City agency must utilize the best available technology for reducing the emission of pollutants, including but not limited to, retrofitting such nonroad vehicles with oxidation catalysts, particulate filters, or technology with comparable or better effectiveness, when in use in Lower Manhattan.


Paragraph (1) of subdivision (c) of §24-163.3 requires that all solicitations for a public works contract in Lower Manhattan must include a specification that all contractors in the performance of the contract must use ultra low sulfur diesel fuel in non-road vehicles.


Paragraph (2) of subdivision (c) of §24-163.3 requires that all solicitations for a public works contract in Lower Manhattan must include a specification that all contractors in the performance of the contract must use the best available technology for reducing the emission of pollutants for nonroad vehicles, including, but not limited to, retrofitting such nonroad vehicles with oxidation catalysts, particulate filters or technology with comparable or better effectiveness.


Subdivision (d) of §24-163.3 states that the New York City Commissioner of Environmental Protection must promulgate rules, in accordance with the requirements of this law, as to the types of retrofitting or technology to be used, the emission targets to be attained and the proper maintenance of nonroad vehicles.

Subdivision (e) of §24-163.3 establishes the conditions that a City agency must include in a public works contract, including the requirement that a contractor permit independent monitoring of the contractor’s compliance with the requirements of this law.  If it is determined that the contractor has failed to comply with the provisions of this law, the costs associated with the independent monitoring to the City shall be reimbursed by the contractor.

Subdivision (f) of §24-163.3 states that within one year of the effective date of this law, the provisions of this law will apply to any diesel-powered nonroad vehicle, when in use in all other areas of New York City, that is owned by, operated by or on behalf of, or leased by a City agency or used to fulfill the requirements of a public works contract.

Subdivision (g) of §24-163.3 requires that each City agency must report, on or before January 1, 2005, and every succeeding January 1, to the New York City Comptroller and the Speaker of the Council on its use of ultra low sulfur diesel fuel in nonroad vehicles and its use of the best available technology for such vehicles, during the immediately preceeding fiscal year.  Such report must include, but not be limited to (1) the total number of diesel-powered nonroad vehicles owned by, operated by or on behalf of, or leased by the City agency or used to fulfill the requirements of a public works contract; (2) the number of such nonroad vehicles that were powered by ultra low sulfur diesel fuel; (3) the locations where the nonroad vehicles that were powered by ultra low sulfur diesel fuel were used; (4) the total quantity of ultra low sulfur diesel fuel used by the City agency and/or contractor to power such nonroad vehicles and the total quantities of every other fuel, respectively, used to power such nonroad vehicles; (5) the aggregate cost of ultra low sulfur diesel fuel used to power such nonroad vehicles; (6) aggregate operational data, with respect to total engine hours operated, fuel consumption, fuel economy and unscheduled maintenance for such nonroad vehicles powered by ultra low sulfur diesel fuel and the suspected or established cause of any unscheduled maintenance; (7) the total number of such nonroad vehicles that utilized the best available technology, including a breakdown by vehicle model and the type of technology used for each vehicle; (8) the aggregate cost of utilizing the best available technology; (9) aggregate operational data with respect to total engine hours operated and unscheduled maintenance for such nonroad vehicles using the best available technology; and (10) aggregate operational data, with respect to total engine hours operated, fuel consumption, fuel economy and unscheduled maintenance for such nonroad vehicles that were powered by regular diesel fuel.

Subdivision (h) of §24-163.3 provides the specific circumstances in which this law will not apply.

Subdivision (i) of §24-163.3 provides the specific circumstances in which paragraph one of subdivision b and paragraph one of subdivision c of this law will not apply.

Subdivision (j) of §24-163.3 provides the specific circumstances in which paragraph two of subdivision b and paragraph two of subdivision c of this law will not apply.

Subdivision (k) of §24-163.3 provides that any finding made pursuant to paragraph one of subdivision i or subdivision j of this law must be submitted to the Speaker of the Council within five days of its issuance and must include, but not be limited to, all information and specific calculations pertaining to the analysis that resulted in such finding.

Subdivision (l) of §24-163.3 provides that any finding issued pursuant to paragraph two of subdivision i of this law must be submitted to the Speaker of the Council within five days of its issuance and must include, but no be limited to: (1) the quantity of diesel fuel needed by the City agency to power diesel-powered nonroad vehicles owned by, operated by or on behalf of, or leased by the City agency or used to fulfill the requirements of a public works contract; (2) specific information concerning the availability of ultra low sulfur diesel fuel; and (3) detailed information concerning the City agency’s or contractor’s efforts to obtain ultra low sulfur diesel fuel.  Any finding made pursuant to paragraph two of subdivision i will expire after sixty days, at which time the requirements of subdivision b and c must be in full force and effect unless the City agency renews the waiver in writing.  Such renewal must be submitted to the Speaker of the Council within five days of its issuance and must include, but not be limited to, all information that, pursuant to this subdivision, shall be included in the original waiver.

Subdivision (m) of §24-163.3 states that all findings, reports and materials generated or prepared in accordance with this law must be maintained and made available for public inspection and copying.

Subdivision (n) of §24-163.3 states the civil penalty for which a contractor is liable upon being found, through litigation or arbitration, to have made a false claim under the provisions of this law to a City agency.

Subdivision (o) of §24-163.3 states that this law will not apply to any public works contract entered into prior to the effective date of this law, except that the renewal of such contract occurring on or after the effective date shall be subject to the provisions of said law.

Subdivision (p) of §24-163.3 states that nothing in this law shall be construed to limit the City’s authority to cancel or terminate a contract, deny or withdraw approval to perform a subcontract or provide supplies, issue a non-responsibility finding, issue a non-responsiveness finding, deny a person or entity pre-qualification as a vendor, or otherwise deny a person or entity City business.

Section three of the legislation states that if any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not effect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.

Section four of the legislation states that the law shall take effect ninety days after its enactment, except that the Commissioner of Environmental Protection shall take all actions necessary, including the promulgation of rules, to implement this local law on or before the date upon which it shall take effect.



VI.
Conclusion

Nonroad diesel exhaust, its component pollutants and the resultant adverse health impacts are of great concern to New Yorkers.  With the use of ULSD and emissions-reduction technology in nonroad vehicles used for the City’s own construction projects, the City can achieve dramatic reductions in harmful pollution.  Thus, the City will be better able to comply with the Clean Air Act and protect the health of its citizens.

Proposed Int. No. 191-A

By Council Members Gerson, Clarke, Comrie, Jennings, Perkins, Yassky, Avella, Serrano, Koppell, Quinn, Seabrook, Katz, Brewer and Gennaro; also Council Members Boyland, Recchia and McMahon

A LOCAL LAW

..Title

To amend the administrative code of the city of New York, in relation to the use of ultra low sulfur diesel fuel and the best available technology by nonroad vehicles in city construction.

..Body

Be it enacted by the Council as follows:
Section 1.  Declaration of Legislative Findings and Intent. 

The Council finds that diesel emissions, due in large part to their high concentrations of particulate matter, are associated with severe and multiple health risks to the citizens of New York City.  Public health organizations, including the National Institute for Occupational Safety and Health, the World Health Organization, the United States Environmental Protection Agency (EPA), the California Environmental Protection Agency and the United States Department of Health and Human Services’ National Toxicology Program, have associated diesel exhaust or diesel particulates with an increased risk of cancer.  Additionally, reports have demonstrated an association between particulate air pollution and a reduction in lung function, aggravated asthma, respiratory symptoms, school absenteeism, doctor visits, emergency room visits, hospital admissions and premature death.   

As mentioned above, increased particulate matter concentrations have been positively linked to increases in the prevalence and severity of asthma, which can lead to increased rates of preventable hospitalization and premature death.  The Council finds that reducing particulate matter concentrations would help to stem the tide of the asthma epidemic in New York City, which was responsible for 2,712 deaths due to asthma from 1990 through 2000.
  In the year 2000 alone, 26,868 asthma-related hospitalizations in New York City resulted in $242,454,056 of medical expenses -- an average of $9023.90 per hospitalization.
  Of this total expense, 49.4% of the charges, or $119,783,164, was paid by Medicaid and 23.1% of the charges, or $56,053,129, was paid by Medicare.
  In total, tens of thousands of premature deaths are caused annually nationwide by fine-diameter particulate matter.  Non-road diesel equipment is the single largest transportation-based source of this lethal pollutant. 

The EPA, recognizing the harmful effects of diesel emissions from nonroad vehicles, issued a proposed rule on April 15, 2003, which would require that sulfur levels in nonroad diesel fuel be limited to 15 parts per million in 2010.  This rule would also require, starting in 2008 for smaller nonroad vehicles, that engines meet more stringent emissions standards.  

The Council finds that for people who live, work and attend school in Lower Manhattan, recovery and clean-up efforts at Ground Zero -- the former World Trade Center site -- have raised serious concerns regarding air quality.  Nonroad vehicles, such as refuse haulers, backhoes, bulldozers, excavation machines, dump trucks and cranes, have been and will be used to perform necessary and important functions at Ground Zero and will play a major role in the rebuilding of the area for years to come.  The Council finds, however, that the City has a responsibility toward the people who live, work and attend school in Lower Manhattan, to minimize, wherever practical, the pollution such equipment and machinery emit into the air.  The Council finds that the use of ultra low sulfur diesel to power the nonroad vehicles operating at Ground Zero and in other parts of Lower Manhattan would significantly reduce the amount of particulates released into the air by these vehicles, thereby improving air quality in that area.  The Council further finds that using nonroad vehicles that utilize the best available technology for reducing the emission of harmful pollutants, including oxidation catalysts, catalyzed particulate filters, or technology with comparable or better effectiveness, would have a dramatic impact on the level of pollutants being released in Lower Manhattan. 

The Council finds that air quality is a concern in all parts of New York City, as well as in Lower Manhattan, particularly since the City suffers from the highest asthma rates in the country.  Therefore, the Council finds that it is in the best interest of the health of our City’s residents, workers, and schoolchildren for the City to use ultra low sulfur diesel and the best available technology in its nonroad vehicles in all areas of the City, in addition to Lower Manhattan.  The Council also finds that the City should contract for construction services with contractors who use ultra low sulfur diesel and the best available technology to minimize the release of harmful pollutants.  Acting with the discretion allowed any private participant in the market, the City should choose to allocate its purchasing dollars in order to protect the health of its residents, thus decreasing the number of asthma hospitalizations and associated costs to the City, as well.  

This legislation requires that any diesel-powered nonroad vehicle, fifty horsepower and greater, that is owned or leased by the City be powered by ultra low sulfur diesel and utilize the best available technology for reducing the emission of pollutants when in use in Lower Manhattan.  Additionally, this legislation requires that the City only enter into construction contracts in Lower Manhattan with contractors that agree to use ultra low sulfur diesel in powering nonroad vehicles and agree to use nonroad vehicles that utilize the best available technology for reducing the emission of pollutants.  Although these requirements would only apply to such vehicles in Lower Manhattan at first, they would subsequently apply to nonroad vehicles in all other areas of the City. The Council finds that this legislation will have a significant impact on improving the air quality throughout New York City and, consequently, will annually save the City millions of dollars in avoided health care costs.

§ 2. Title 24 of the administrative code of the city of New York is hereby amended by adding a new section 24-163.3 to read as follows:

§ 24-163.3 Use of ultra low sulfur diesel fuel and best available technology in nonroad vehicles. a. For purposes of this section only, the following terms shall have the following meanings:

(1) “City agency” means a city, county, borough, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.

(2) “Contractor” means any person or enterprise that enters into a public works 

contract with a city agency, or any person or enterprise that enters into an agreement with such person or enterprise, to perform work or provide labor or services related to such public works contract.

(3) “Lower Manhattan” means the area of New York county consisting of 

fourteenth street and the area south of fourteenth street.

(4) “Motor vehicle” means any self-propelled vehicle designed for transporting 

persons or property on a street or highway.

(5) “Nonroad engine” means an internal combustion engine (including the fuel

system) that is not used in a motor vehicle, in a vehicle used solely for competition, or in  a stationary source.

(6) “Nonroad vehicle” means a vehicle that is powered by a nonroad engine, fifty horsepower and greater, and that is not a motor vehicle or a vehicle used solely for competition.  

(7) “Person” means any natural person, co-partnership, firm, company, 

association, joint stock association, corporation or other like organization.


(8) “Public works contract” means a contract for a construction program or project involving the construction, demolition, restoration, rehabilitation, repair, renovation, or abatement of any building, structure, tunnel, excavation, roadway, or bridge; a contract for the preparation for any construction program or project involving the construction, demolition, restoration, rehabilitation, repair, renovation, or abatement of any building, structure, tunnel, excavation, roadway, or bridge; or a contract for any final work involved in the completion of any construction program or project involving the construction, demolition, restoration, rehabilitation, repair, renovation, or abatement of any building, structure, tunnel, excavation, roadway, or bridge, the financing of which is provided, in whole or in part, by the city of New York, any city agency, or any subsidiary thereof.

(9) “Stationary source” means any building, structure, facility, or installation

 which emits or may emit any air pollutant.

(10) “Ultra low sulfur diesel fuel” means diesel fuel that has a sulfur content of 

no more than fifteen parts per million.

b. (1) Any diesel-powered nonroad vehicle that is owned by, operated by or on behalf of, or leased by a city agency shall be powered only by ultra low sulfur diesel fuel when in use in Lower Manhattan.

(2) Any diesel-powered nonroad vehicle that is owned by, operated by or on behalf of, or leased by a city agency shall utilize the best available technology for reducing the emission of pollutants, including, but not limited to, retrofitting such nonroad vehicles with oxidation catalysts, particulate filters, or technology with comparable or better effectiveness, when in use in Lower Manhattan. 

c. (1) Any solicitation for a public works contract in Lower Manhattan shall include a specification that all contractors in the performance of such contract shall use ultra low sulfur diesel fuel in non-road vehicles.

(2) Any solicitation for a public works contract in Lower Manhattan shall include a specification that all contractors in the performance of such contract shall use the best available technology for reducing the emission of pollutants for nonroad vehicles, including, but not limited to, retrofitting such nonroad vehicles with oxidation catalysts, particulate filters or technology with comparable or better effectiveness.

d. The commissioner shall promulgate rules, in accordance with the requirements of this section, as to the types of retrofitting or technology to be used, the emission targets to be attained and the proper maintenance of nonroad vehicles.

e. A city agency shall not enter into a public works contract unless such contract includes the specifications required by subdivision c of this section, except as otherwise permitted by subdivisions i and j of this section, permits independent monitoring of the contractor’s compliance with the requirements of this section and requires that the contractor comply with section 24-163 of this code, regarding restrictions on engine idling.  If it is determined that the contractor has failed to comply with the provisions of this section, the costs associated with the independent monitoring to the city shall be reimbursed by the contractor.

f. Within one year of the effective date of this section, the requirements of this section shall apply to any diesel-powered nonroad vehicle that is owned by, operated by or on behalf of, or leased by a city agency or used to fulfill the requirements of a public works contract when in use in all other areas of New York city. 

g. On or before January 1, 2005, and every succeeding January 1, each city agency shall report to the comptroller and the speaker of the council on its use of ultra low sulfur diesel fuel in nonroad vehicles and its use of the best available technology for such vehicles, during the immediately preceeding fiscal year.  This report shall include, but not be limited to (1) the total number of diesel-powered nonroad vehicles owned by, operated by or on behalf of, or leased by the city agency or used to fulfill the requirements of a public works contract; (2) the number of such nonroad vehicles that were powered by ultra low sulfur diesel fuel; (3) the locations where the nonroad vehicles that were powered by ultra low sulfur diesel fuel were used; (4) the total quantity of ultra low sulfur diesel fuel used by the city agency and/or contractor to power such nonroad vehicles and the total quantities of every other fuel, respectively, used to power such nonroad vehicles; (5) the aggregate cost of ultra low sulfur diesel fuel used to power such nonroad vehicles; (6) aggregate operational data, with respect to total engine hours operated, fuel consumption, fuel economy and unscheduled maintenance for such nonroad vehicles powered by ultra low sulfur diesel fuel and the suspected or established cause of any unscheduled maintenance; (7) the total number of such nonroad vehicles that utilized the best available technology, including a breakdown by vehicle model and the type of technology used for each vehicle; (8) the aggregate cost of utilizing the best available technology; (9) aggregate operational data with respect to total engine hours operated and unscheduled maintenance for such nonroad vehicles using the best available technology; and (10) aggregate operational data, with respect to total engine hours operated, fuel consumption, fuel economy and unscheduled maintenance for such nonroad vehicles that were powered by regular diesel fuel.  


h. This section shall not apply:

(1) where federal or state funding precludes the city from imposing the requirements of this section; or

(2) to purchases that are emergency procurements pursuant to section three hundred fifteen of the charter.

i. Paragraph one of subdivision b and paragraph one of subdivision c of this section shall not apply: 

(1) where a city agency makes a written finding that the use of ultra low sulfur diesel fuel as required by those paragraphs would not be consistent with such agency’s ability to obtain the highest quality product or service at the lowest possible price through a competitive procurement, provided that such finding shall be based upon an analysis that includes the consideration of the city’s avoided health care costs associated with meeting the requirements of paragraph one of subdivision b or paragraph one of subdivision c; or

(2) where a city agency makes a written finding that a sufficient quantity of ultra

low sulfur diesel fuel is not available to meet the requirements of paragraph one of subdivision b or paragraph one of subdivision c, provided that such agency, to the extent practicable, shall use whatever quantity of  ultra low sulfur diesel fuel is available.  

j. Paragraph two of subdivision b and paragraph two of subdivision c of this section shall not apply where a city agency makes a written finding that the use of the best available technology for reducing the emission of pollutants as required by those paragraphs would not be consistent with such agency’s ability to obtain the highest quality product or service at the lowest possible price through a competitive procurement, provided that such finding shall be based upon an analysis that includes the consideration of the city’s avoided health care costs associated with meeting the requirements of paragraph two of subdivision b or paragraph two of subdivision c.

k. Any finding made pursuant to paragraph one of subdivision i or subdivision j of 

this section shall be submitted to the speaker of the council within five days of its issuance and shall include, but not be limited to, all information and specific calculations pertaining to the analysis that resulted in such finding.  

l. Any finding issued pursuant to paragraph two of subdivision i of this section 

shall be submitted to the speaker of the council within five days of its issuance and shall include, but not be limited to: (1) the quantity of diesel fuel needed by the city agency to power diesel-powered nonroad vehicles owned by, operated by or on behalf of, or leased by the city agency or used to fulfill the requirements of a public works contract; (2) specific information concerning the availability of ultra low sulfur diesel fuel; and (3) detailed information concerning the city agency’s or contractor’s efforts to obtain ultra low sulfur diesel fuel.  Any finding made pursuant to paragraph two of subdivision i shall expire after sixty days, at which time the requirements of subdivisions b and c shall be in full force and effect unless the city agency renews the waiver in writing.  Such renewal shall be submitted to the speaker of the council within five days of its issuance and shall include, but not be limited to, all information that, pursuant to this subdivision, shall be included in the original waiver.

m. All findings, reports and materials generated or prepared in accordance with this section shall be maintained and made available for public inspection and copying.

n. A contractor shall be liable for a civil penalty equal to five percent of the total value of the public works contract in question upon a determination that such contractor has been found, through litigation or arbitration, to have made a false claim under the provisions of this section to a city agency.


o. This section shall not apply to any public works contract entered into prior to the effective date of this section, except that the renewal of such contract occurring on or after the effective date shall be subject to the provisions of this section.

p. Nothing in this section shall be construed to limit the city’s authority to cancel or terminate a contract, deny or withdraw approval to perform a subcontract or provide supplies, issue a non-responsibility finding, issue a non-responsiveness finding, deny a person or entity pre-qualification as a vendor, or otherwise deny a person or entity city business.

§ 3.  If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not effect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.

§ 4. This local law shall take effect ninety days after its enactment, except that the commissioner of environmental protection shall take all actions necessary, including the promulgation of rules, to implement this local law on or before the date upon which it shall take effect. 
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