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TITLE: 
A local law to amend the administrative code of the city of New York, in relation to record keeping requirements for second-hand dealers, scrap processors and pawn brokers. 
I.
INTRODUCTION

On Monday, November 18, 2013, the Committee on Consumer Affairs, chaired by Council Member Daniel R. Garodnick, will hold an oversight hearing entitled, “Theft of Electronic Goods:  How can Second-hand Dealers, Pawn Brokers, and Scrap Processors Better Assist Law Enforcement in Tracking Down Stolen Items?”  The Committee will also hold its first hearing on Introductory Bill Number 1177 (“Int. No. 1177”), a Local Law to amend the administrative code of the city of New York, in relation to record keeping requirements for second-hand dealers, scrap processors, and pawn brokers.  Those invited to testify include the Department of Consumer Affairs, the New York City Police Department, second-hand dealers, pawn brokers, scrap processors, borough-wide chambers of commerce, and other interested parties.





II. 
BACKGROUND
The Department of Consumer Affairs (“DCA”) licenses all dealers in second-hand goods, pawn brokers, and scrap processors in New York City.
  Dealers in second-hand goods engage in the purchase and sale of second-hand, or used, items.
  In addition to the second-hand dealer license, a second or specialized license may be required to: (i) purchase and sell automobiles, electronics, appliances, auto parts, or firearms; (ii) repair or service electronic equipment; or (iii) engage in pawn brokering.
  Pawn brokers, also known as collateral loan brokers,
 are businesses that loan money to consumers upon the deposit or pledge of personal property, or purchase personal property from a consumer on the condition of selling the property back to the consumer at a stipulated price.
  


Scrap processors operate and maintain scrap processing facilities, which are “establishment[s] engaged primarily in the purchase, processing and shipment of ferrous and/or non-ferrous scrap, the end product of which is the production of raw material for [re-melting] purposes for steel mills, [foundries], smelters, refiners, and similar users.”
  Scrap processors advertise cash payouts to businesses and individuals in exchange for scrap metal.


According to DCA, as of November 7, 2013, there were 5,029 second-hand dealers, excluding used car dealers, 464 pawn brokers, and 78 scrap processors in the City.  It is not surprising that second-hand dealers and pawnbrokers became increasingly popular during the economic recession.
  The January 2013 report issued by Markplace.org showing that, during the prior five years, across the Country, the number of pawn shops increased by half and the dollar amount of the average pawn loan doubled is evidence of this fact.
  Pawnbrokers claim that they provide quick access to funds during difficult financial times.  The National Pawnbrokers Association explains that pawn customers “represent the working families of America who periodically experience an unexpected need for short-term funds. . . . loans keep the electricity on, the rent paid and cars running.”
  
Critics of the manner by which second-hand dealers and pawn brokers do business argue that stolen goods often end up in the hands of business owners specializing in the purchase, sale or pawn of used goods.  One study done at the University of Chicago Law School supports the theory that second-hand dealers can be magnets for stolen property:

“…the ultimate goal of most theft is to obtain cash for the ill-gotten property. Once a criminal has successfully expropriated property from his victim, the task of converting it into currency is not trivial.”

Accordingly, the study concludes that there is evidence that “pawnshops trade in ill-gotten merchandise.”
  There is little evidence to suggest, however, that dealers in second-hand goods, pawn brokers, and scrap processors commonly deal in stolen goods or perpetuate theft.  Second-hand dealers and pawnbrokers argue that the public wrongfully “assumes pawnshops are a hotbed of criminal activity.”
  According to the Collateral Loanbrokers Association of New York (“CLA”), “less than half of one percent of all pawned merchandise is identified as stolen goods.”
 
III. RECORD KEEPING REQUIREMENTS FOR SECOND-HAND DEALERS, PAWN BROKERS AND SCRAP PROCESSORS

a. Current Record Keeping Requirements 


Dealers in second-hand goods, pawn brokers, and scrap processors are subject to multiple City and State regulations.  Specifically, among other things, each of these industries is required to maintain records containing details about the items they buy and sell, including information related to the chain of custody of each item.
  These records are open to inspection by the New York City Police Department (“NYPD”) and have historically been used by law enforcement to track down stolen items.


Dealers in second-hand goods are required to keep written records, which must be updated at the time of any purchase or sale.
  These written records must be made available for inspection, upon request, to “any police officer, to the commissioner or departmental inspector, or any judge of the criminal court.”
  The records contain a description of the item purchased or sold, including any identifying marks, such as monograms or inscriptions, and “the name, address and general description” of the customer who sold or purchased the item.
  If a dealer in second-hand goods purchases a pawnbroker “ticket,” or other “evidence of a pledged article or a redemption or sale of a pledged article,” than the dealer must specifically record the: (i) name and address of the person that issued the pawn ticket or other such evidence; (ii) pledge number listed on the pawn ticket or other such evidence; (iii) name and address of the pledger; (iv) amount loaned or advanced; (v) date and time of purchase, sale or redemption; (vi) name, residence and general description of the person from whom or to whom the redeemed article is purchased or sold; (vii) sum paid or received for the pawn ticket or other such evidence, or the sum paid or received for the redeemed article or pledge; and (viii) description of the pledged article as it is recorded on the pawn ticket or other such evidence.
  


State law provides that all collateral loan brokers, which includes those commonly known as pawn brokers in the City, keep “books and records” containing certain specified information, including a description of the goods pawned or pledged, the amount of money loaned upon such pawn or pledge, the rate of interest associated with the loan, and the “name and residence of the person pawning or pledging [goods].”
  This record must be kept in good condition for six years from the date of the transaction.
  Additionally, the City requires that pawn brokers record, in addition to other information, “[if] notice from the police commissioner so prescribes . . . a general description as to sex, color and apparent age of every person depositing such pledges.”
  Finally, the Rules of the City of New York require that “[it] shall be the duty of every collateral loan broker to verify the identity of every person from whom he accepts any article as a pledge for a loan and to make and keep a written record of the nature of the evidence submitted by such person to prove his identity.”
  


State law additionally requires scrap processors to maintain records documenting each purchase of scrap materials for a period of three years from the time of transaction.
  Such records must include the: (i) date of purchase; (ii) name, address and “driver's license number or information from a government issued photographic identification card, if any, of [the seller], or by such description as will reasonably locate the seller;” and (iii) type and quantity of such purchase.
 Finally, a copy of the photo identification of any person from whom scrap is purchased by a scrap processor must be retained in “a separate book, register or electronic archive for two years.”
  
b. Electronic Records and Data Sharing with Law Enforcement  

Recently, a Texas based company known as “LeadsOnline” developed a national database to assist in linking second-hand dealer and pawn shop records to police departments around the country, allowing for the real-time sharing of information between business owners and law enforcement.
  According to local media reports, over 2,000 law-enforcement agencies across the country use the LeadsOnline service.
  In New York City, second-hand dealers and pawn shops are not required to participate in LeadsOnline.  Nevertheless, NYPD has encouraged local dealers to use the service to create required records in lieu of maintaining paper records.  According to data sent to the Council by the NYPD earlier this year, over 700 second-hand dealers and pawnbrokers have signed up for the service.


The NYPD praises the system as a more efficient way to work with the nearly 6,000 second-hand dealers across the five boroughs, and to increase collaboration with other law-enforcement agencies across the country.  To illustrate the usefulness of the LeadsOnline real-time data sharing capabilities, the NYPD described the following:

“Over the 28 day period ending April 21, 2013, 768 businesses reported transactions involving almost 150,000 items, and resulted in 15 potential hits
, based on matching serial numbers.   Of that 15, 5 had numbers which were not unique, e.g., model numbers, so there were 10 that bore further investigation.  The total time spent on this analysis was 15 minutes on Leads Online, as opposed to many hours of going through paper records to match serial numbers, which might have been productive only if a police officer was lucky enough to retrieve the right record from the right business.”

It appears that technology, such as LeadsOnline, may allow the NYPD easier access to the information kept by second-hand dealers—information that could lead to the recovery of stolen items.

c. Theft of Electronic Products 

According to NYPD, electronics, such as cellular phones and other mobile devices, are the most common items stolen in New York City.
  Reports suggest that thieves take advantage of unsuspecting mobile device users on subways or street corners, and that victims are typically distracted by the content displayed on their devices.
 This thievery is often described as “Apple Picking” because thieves are particularly attracted to Apple products.  In fact, during a single month in the spring of 2012, Manhattan’s First Police precinct reported that five of the seven cellular phones stolen from subway riders were made by Apple.
  Moreover, NYPD reported that, in 2012, approximately 16,000 thefts of Apple devices took place, which accounted for 14% of all crimes committed in the City.
  City officials claim that overall crime figures would have gone down in 2012 if not for Apple picking.
  
NYPD claims that “electronic devices are attractive targets for thieves due to their high resale value.”
  And, in 2011, the Wall Street Journal reported that “the lucrative second-hand market for today's niftiest handsets has produced an explosion in ‘Apple picking’ by thieves,”
 who can wipe the devices clean of data, and subsequently either use or sell them.
  Dealers in second-hand goods and pawn brokers claim that there is no evidence that a significant number of stolen electronics end up in second-hand dealer and pawn shops.
  Nonetheless, more efficient law enforcement access to the transaction records of these industries may help to control the flow of stolen goods. 
IV.
INT. NO. 1177

Second-hand dealers, scrap processors, and pawn brokers are required to keep written records of their business transactions.  Typically, these records are kept at the business owner’s shop or facility, and are available to law enforcement officials upon request.  Int. No. 1177 would require that certain information relating to the purchase, pawn or sale of gold, silver, platinum or other precious metals, electrical appliances (excluding kitchen appliances), electronic equipment, computers, and scrap metal, be recorded in electronic format.  

Int. No. 1177 would require that such electronic record be in English.  The format of such electronic record would be specified by rules of the Police Commissioner.  Such format could include a function that enables real-time data sharing between second-hand businesses and the NYPD through an internet website designated by the Police Commissioner.  Further, Int. No. 1177 would require second-hand dealers, scrap processors, and pawn brokers to maintain the electronic equipment necessary to keep such electronic records in good working order. 

Finally, Int. No. 1177 would expand some record keeping requirements for used car dealers.  These records would not be electronic.  

a. Dealers in Second-hand Goods


For dealers in second-hand goods that: (i) purchase used or old items comprised, wholly or in part, of gold, silver, platinum or other precious metals for the purpose of selling, or melting or refining such items; (ii) purchase or sell used electrical appliances (excluding kitchen appliances); or (iii) purchase or sell any used electronic equipment, computers, or components of electronic equipment or computers, Int. No. 1177 would require that such electronic record be kept for a minimum period of six years and , at the discretion of the Police Commissioner, include one or more digital photographs of each item purchased by the second-hand dealer in the course of business.


For dealers in second-hand goods that purchase or sell pawn broker tickets, Int. No. 1177 would require that such electronic record include the: (i) name and address of the person that issued the pawn ticket or other such evidence; (ii) pledge number listed on the pawn ticket or other such evidence; (iii) name and address of the pledger; (iv) amount loaned or advanced; (v) date and time of purchase, sale or redemption; (vi) name, residence and general description of the person from whom or to whom the redeemed article is purchased or sold; (vii) sum paid or received for the pawn ticket or other such evidence, or the sum paid or received for the redeemed article or pledge; (viii) description of the pledged article as it is recorded on the pawn ticket or other such evidence; and (ix) at the discretion of the Police Commissioner, one or more digital photographs capturing the likeness of the pledged article.  Int. No. 1177 would require that such electronic record be kept for six years.  

Further, Int. No. 1177 would provide that dealers in second-hand goods could elect to maintain all of the records kept pursuant to the Administrative Code
 in an approved electronic format and that such electronic record would satisfy all record keeping requirements for dealers in second-hand goods.

b. Scrap Processors


For scrap processors, Int. No. 1177 would require that such electronic record include all information currently recorded by scrap processors pursuant to section 69-g of the New York State General Business Law.  Such information includes:  (i) the date of purchase; (ii) the name, address and “driver's license number or information from a government issued photographic identification card, if any, of [the seller], or by such description as will reasonably locate the seller;” (iii) the type and quantity of such purchase; and (iv) a copy of the photo identification of any person from whom scrap is purchased by a scrap processor.
  Int. No. 1177 would require that such electronic record be kept for three years.  

c. Pawn Brokers


Int. No. 1177 would require that, at the time of every transaction, pawn brokers enter the following information in such electronic record as it relates to every good, article or thing pawned, pledged or redeemed: (i) a description of all goods, articles or things pawned or pledged; (ii) the number(s) of the pawn ticket(s) issued therefore; (iii) the amount(s) loaned thereon and the rate of interest for such loan; (iv) any identifying marks on the goods, articles or things pawned; (v) a general description as to sex, ethnicity, race and apparent age of every person depositing a pledge; (vi) the name and address of the person pawning or pledging the said goods, articles or things, and a notation of whether the pledger claims to be the owner, consignee or agent of the owner; and (vii) at the discretion of the Police Commissioner, one or more digital photographs of the article pawned or pledged.  Int. No. 1177 would require that such electronic record be kept for six years.  The electronic records kept by pawn brokers pursuant to Int. No. 1177 would be open to the inspection of the Attorney General, the Comptroller, any police officer, the DCA Commissioner, DCA inspectors, any criminal court judge, and any other government official authorized by State or local law.  

d. Used Car Dealers

Int. No. 1177 would expand the current written record requirements for used car dealers.  In addition to their current record keeping requirements, used car dealers would be required to record the: (i) vehicle identification number; (ii) purchaser’s date of birth, driver’s license number and state of issuance of such driver’s license; and (iii) destination to which any vehicle is towed or removed from the dealer’s lot.  Int. No. 1177 would not require that these, or any other records maintained by used car dealers, be kept electronically.  
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A Local Law to amend the administrative code of the city of New York, in relation to recordkeeping requirements for second-hand dealers, scrap processors and pawnbrokers.

..Body

Be it enacted by the Council as follows:


Section 1.  Section 20-267 of the administrative code of the city of New York is amended to read as follows:


§ 20-267  Report to the police commissioner.  [Every] Subject to the provisions of section 20-273 of this subchapter, every dealer in second-hand articles, upon being served with a written notice to do so by a member of the police department, shall report to the police commissioner, on blank forms to be furnished by such department, a copy of the records required to be kept under section 20-273 of this subchapter, of all goods or articles or any part thereof, purchased, received or sold in the course of his or her business, during the days specified in such notice.

§ 2.  Section 20-273 of the administrative code of the city of New York is amended to read as follows:


§ 20-273 Record of purchase and sales. a. [Every] Subject to the provisions of subdivisions b, c and d of this section, every dealer in second-hand articles shall keep a book in which shall be legibly written in English, at the time of every purchase and at the time of every sale, a description of every article so purchased or sold, the number or numbers and any monograms, inscription or other marks of identification that may appear on such article, a description of the articles or pieces comprising old gold, silver, platinum, or other metals, and any monogram, inscription or marks of identification thereon, the name, residence and general description of the person from whom such purchase was made or to whom sold and the day and hour of the purchase or sale.


b. Every dealer in second-hand articles who deals in the purchase or sale of any second-hand manufactured article composed wholly or in part of gold, silver, platinum or other precious metals, or deals in the purchase or sale of any old gold, silver, platinum or other precious metals, or deals in the purchase of articles or things comprised of gold, silver, platinum or other precious metals for the purpose of melting or refining, or deals in the purchase or sale of used electrical appliances excluding kitchen appliances, or deals in the purchase or sale of any used electronic equipment, computers or component parts of electronic equipment or computers, shall with respect to such transactions create an electronic record in English, in a manner to be specified by the police commissioner by rule. Such electronic record may include the real-time sharing or accessing of such records in an electronic format and/or through use of an internet website designated by the police commissioner.  Such electronic record shall be retained for a minimum period of six years from the date of purchase or sale.  Such electronic record may, in the discretion of the police commissioner and in furtherance of the purposes of this subchapter, include one or more digital photographs reasonably capturing the likeness of the article, provided in a format or in accordance with specifications as provided by rule of the police commissioner. 


c. Every scrap processor who operates or maintains a scrap metal processing facility, as defined in section sixty-nine-e of the general business law, shall with respect to such transactions create an electronic record in English, in a manner to be specified by the police commissioner by rule. Such electronic record may include the real-time sharing or accessing of such records in an electronic format and/or through use of an internet website designated by the police commissioner.  Such electronic record shall be retained for a minimum period of three years from the date of purchase or sale.  Notwithstanding any inconsistent provision of this subdivision, such electronic record shall in any event contain the information specified in section sixty-nine-g of the general business law.

 
d. [In the case of a purchase or sale of a pawnbroker ticket or other evidence of a pledged article or a redemption or sale of a pledged article, there shall be written in such book at the time of such purchase, sale or redemption:]  Every dealer in second-hand articles who deals in the purchase or sale of pawnbroker  tickets or other evidence of pledged articles or the redemption or sale of pledged articles and who is not subject to the provisions of section 20-277 of this chapter shall with respect to such transactions create an electronic record in English, in a manner to be specified by the police commissioner by rule.  Such electronic record may include the real-time sharing or accessing of such records in an electronic format and/or through use of an internet website designated by the police commissioner.  Such electronic record shall be retained for a minimum period of six years from the date of purchase or sale. Such electronic record shall include:

  
1. The name and address of the person who issued such ticket or other evidence;

  
2. The pledge number of such pawn ticket or other evidence;

  
3. The name and address of the pledgor as it appears upon such pawn ticket or other evidence;

  
4. The amount loaned or advanced as it appears on such pawn ticket or other evidence;

  
5. The day and hour of such purchase, sale or redemption, as the case may be;

  
6. The name, residence and general description of the person from whom or to whom the redeemed article is purchased or sold, as the case may be;

  
7. The sum paid or received for such pawn ticket or other evidence, or the sum paid or received for the redeemed article or pledge; and

  
8. Such description of a pledged article as appears on such pawn ticket or other evidence and an accurate description of every redeemed pledged article, including, in the discretion of the police commissioner and in furtherance of the purposes of this subchapter, one or more digital photographs reasonably capturing the likeness of the article, provided in a format or in accordance with specifications as provided by rule of the police commissioner.


[c.] e. In the case of a sale or other disposal of a motor vehicle, motor cycle or motor thereof, the [licensee] dealer in second-hand articles shall, in addition to any other entry  required, enter in a permanent record the vehicle identification number of said motor vehicle, motor cycle or motor, the manner in which said motor vehicle, motor cycle or motor was removed from the premises, giving the name, [and] address and  date of birth of the person who removes it,   [and] the driver’s license number of such person and state of issuance if such person possessed a driver’s license,  the motor vehicle registration number of any vehicle used to tow, remove or transport such motor vehicle, motor cycle or motor, and the destination to which the motor vehicle, motor cycle or motor is being removed.

  
[d.] f. A dealer in second-hand articles subject to the provisions of subdivisions b, c or d of this section shall acquire and maintain in good working order the electronic equipment necessary to create and maintain the electronic records required by this section, including but not limited to a computer with internet connection and a digital camera utilizing a file format designated by the police commissioner, and, for a scrap processor, subject to the provisions of subdivision c of this section, an electronic signature pad.


[e. Such book, at all reasonable times,] g. The books and records required by this section, including any electronic records required by subdivisions b, c and d, shall be open to the inspection of any police officer, [to] the commissioner or any departmental inspector, [or] any judge of the criminal court, or any person duly authorized in writing for such purposes by the commissioner or by any judge of the criminal court, who shall exhibit such written authority to the dealer.  Such records shall also be open to the inspection of any  official or other person identified in, or duly authorized in writing pursuant to, any other applicable state or local law.

h. Nothing shall preclude a dealer in second-hand articles from creating an electronic record in English containing the information required by any provision of this section with respect to the purchase or sale of goods for which an electronic record is not required to be created by the provisions of this section.  In the event that a dealer in second-hand articles creates such an electronic record, such electronic record shall satisfy the requirements of this section and of section 20-267 of this subchapter and be deemed to be the equivalent of the paper records thereunder required, provided that all required entries are made.

i. Nothing in this section shall be construed to affect or supersede any recordkeeping requirement imposed by or pursuant to any other applicable state or local law.


§ 3.  Section 20-277 of the administrative code of the city of New York is amended to read as follows:


§ 20-277 [Reports] Electronic reporting. [The police commissioner, at such times as he or she  may prescribe in a written notice served upon any pawnbroker by a member of the police department, may require such pawnbroker to report to  such  commissioner, upon blank forms to be furnished by the police department,]  a. Every pawnbroker shall make available to the police commissioner the records required to be kept pursuant to this section, in a manner to be specified by the police commissioner by rule, which may include the real-time sharing or accessing of such records in an electronic format and/or through use of an internet website designated by the police commissioner.  


b.  Every pawnbroker shall create at the time of transaction an electronic record in English of every transaction in which goods, articles or things, or any part thereof, are pawned, pledged  or redeemed in the course of business of such pawnbroker, including a  description  of  all  goods, articles or things, or any part thereof,  pawned or pledged in the course of business of  such  pawnbroker  [during the  days  specified  in  such  notice],  stating the numbers of the pawn  tickets  issued  therefor,  the  amounts  loaned   thereon,   [and]   such  identifying marks as may be on the goods pawned[. If such notice from the  police  commissioner  so prescribes, such pawnbroker, until he or she is notified to discontinue so doing, shall keep and furnish on such  forms],  a  general description as to sex, [color] race or ethnicity and apparent age of every person  depositing such pledges and, in the discretion of the police commissioner and in furtherance of the purposes of this subchapter, one or more digital photographs reasonably capturing the likeness of the article pawned or pledged, provided in a format or in accordance with specifications as provided by rule of the police commissioner.   Such electronic record shall be retained for a minimum period of six years from the date of the transaction. Notwithstanding any inconsistent provision of this subdivision, such electronic record shall in any event contain the information specified in section forty-three of the general business law.

 c. The pawnbroker shall acquire and maintain in good working order the electronic equipment necessary to create and maintain the electronic records required by this section, including but not limited to a computer with internet connection and a digital camera utilizing a file format designated by the police commissioner.


d. The electronic records required by this section shall be open to the inspection of the state attorney general, the state comptroller, any police officer, the commissioner, any departmental inspector,  any judge of the criminal court, any person duly authorized in writing for such purposes by the commissioner or by any judge of the criminal court, who shall exhibit such written authority to the pawnbroker, or any other governmental officer or employee authorized by state or local law.  Such records shall also be open to the inspection of any official or other person identified in, or duly authorized in writing pursuant to, section forty-five of the general business law or any other applicable state or local law.

e. Nothing in this section shall be construed to affect or supersede any recordkeeping requirement imposed by or pursuant to any other applicable state or local law.


f.  In addition to any other applicable penalty or sanction, any person who violates any of the provisions of this section or rules promulgated thereunder shall be subject to the penalties set forth in subdivision a of section 20-106 of this chapter.    

§ 4. This local law shall take effect 90 days after it shall have become a law, provided, however, that the police commissioner, in consultation with the commissioner of consumer affairs, shall take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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