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ADMINISTRATIVE CODE:
Adds a new Chapter 4-B to Title 16

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to 

requiring a recycling program for plastic carryout bags.



            

OVERVIEW  

On January 9, 2008, the Committee on Sanitation and Solid Waste Management, chaired by Councilman Michael McMahon, will hold a hearing on Proposed Int. No. 640-A, a Local Law to amend the administrative code of the city of New York, in relation to requiring a recycling program for plastic carryout bags.  The bill would require New York City stores 5000 square feet or larger, or chain stores consisting of five or more stores of any size, to take back plastic bags and other plastic film and recycle them, to provide for the purchase of reusable bags, to educate customers about recycling plastic bags, and to print on all carry out plastic bags that they can be returned for recycling. A first hearing of this bill took place on November 29, 2007.

PLASTIC BAGS


The use of plastic bags has exploded in the last decades.  The sandwich bag offered in a roll format started in 1957, the first commercial system for making bags started in 1973, by 1977 the plastic grocery bag was competing with paper bags in supermarkets and by 1996 four out of five grocery bags were made out of plastic.
  In simple numbers, it is estimated that 500 billion to 1 trillion plastic bags are used each year worldwide.  In the United States, 100 billion plastic bags are used each year, at an estimated cost to retailers of $4 billion.


There are a number of reasons why plastic bags have become so popular.  They are lightweight, easy to carry, durable, cheap, and use less energy to make than other bags.  They are also easy to reuse, and it is estimated that more than 80% of consumers reuse some bags in some way.  Plastic bags are also recyclable, and are increasingly desired for use in making a number of different products, including new plastic bags.


Plastic bags also take a large toll on the environment.  They are made from oil or natural gas, the extraction and transport of which has environmental, as well as other, problems.  They are aerodynamic, easily escaping from the waste stream, even when properly disposed of, winding up in trees, waterways, and many other places.  Plastic bags are not biodegradable, but instead break down into small pieces that pollute the water and soil.  In addition, hundreds of thousands of sea turtles, whales, and other marine life are killed every year by eating plastic bags, which they mistake for food.
  According to the Progressive Bag Alliance, plastic bags and other film that is properly disposed of makes up about 4.5% of the waste found in landfills nationally,
 and the collection, transport, and disposal of such bags carries significant costs to New York City.


Other states and municipalities have passed laws to reduce the use and increase recycling of plastic bags. California passed a law that became effective on July 1, 2007, that is similar to Proposed Int. No. 640-A in that it provides that stores with over 10,000 square feet that are food stores or pharmacies must provide an in-store recycling program for customers that return their plastic bags, and must have reusable bags available for purchase. Rhode Island has a law in effect that requires all food markets in Rhode Island that have sales in excess of eight million dollars annually to provide an in-store recycling program.
 Effective January 1, 2008, that law was expanded to include any retail store that has sales in excess of eight million dollars annually. The Suffolk County, New York legislature passed Intro.Res.1868-2007 on November 20, 2007, that creates an in-store recycling program for any retail establishment containing over ten thousand square feet of retail space. This local law will become effective on January 1, 2009.

San Francisco passed a local law banning plastic bags from grocery stores with annual sales of two million dollars or more. That bill provides that grocery stores can only use compostable plastic bags, recyclable paper bags or reusable bags.
 However, this law, which became effective as of November 20, 2007, only affects fifty to sixty stores. As of the effective date, stores that were covered under the law were unable to obtain sufficient quantities of compostable plastic bags at a reasonable price to provide to their customers, and were using recyclable paper bags and reusable bags. In 2002, Ireland imposed a 12-cent (US) tax on plastic bags resulting in a 95 percent reduction in use in two years.

THE PROVISIONS OF PROPOSED INT. NO. 640-A


This bill adds a new Chapter 4-B to Title 16 to the Administrative Code (Sections 16-450 through 16-455). Section 16-450 provides that this chapter may be cited as the “New York City Plastic Bag and Film Plastic Recycling Law”. Section 16-451 states the declaration of legislative policy.


Section 16-452 sets out the definitions that apply to this chapter. The most critical definition is that of stores that will come under the jurisdiction of the bill. A “store” is defined in this section as a retail or wholesale establishment of 5,000 square feet or more or a chain of stores consisting of five or more stores that conduct business under the same name or operate under common ownership or management or pursuant to a franchise agreement with the same franchisor, that sells products and provides plastic carryout bags to consumers in which to place these products. This definition will include many types of stores, not just supermarkets or pharmacies, but also department stores, hardware stores, book stores, stores that sell sporting goods etc., that uses plastic carryout bags, unlike California’s, Rhode Island’s or San Francisco’s plastic bag laws, which severely limit the types of stores that are covered. The definition excludes food establishments.

Section 16-453 enumerates the requirements that each store covered by the 

bill must meet in order to comply with the law.  Paragraph (1) of subdivision (a) provides that every plastic bag provided by a store must have printed on it in one half-inch letters "PLEASE REUSE OR RECYCLE AT A PATICIPATING STORE” or a similar message encouraging the reuse or recycling of plastic carry out bags, which is at least one inch in height using letters at least one-quarter inch tall. Stores will have six months after the bill becomes effective (one year from the enactment of the bill) to use up their current stock of bags that do not contain the writing. They also have the right to request a waiver from the Department of Sanitation (DOS) for a longer period of time to use the unlabeled bags if they can demonstrate an economic hardship. Paragraph (2) of subdivision (a) provides that stores must provide a bin for the collection of the bags that is to be placed in a visible location, is easily accessible to the consumer, and clearly marked as available for the purpose of collecting plastic carryout bags for recycling. Paragraph (3) of subdivision (a) provides that all plastic carryout bags and other film plastic returned to the store are to be collected, transported and recycled in a manner consistent with the provisions of this chapter or any rule promulgated pursuant to this chapter. Paragraph (4) of subdivision (a) prohibits uncontaminated plastic carryout bags and other film plastic collected by a store from being disposed of in any solid waste or hazardous waste stream. Paragraph (5) of subdivision (a) provides that operators shall make available to consumers reusable bags, within the store, at or near the place where plastic carryout bags are dispensed, which may be purchased and used in lieu of using a plastic or paper bag. Paragraphs (b) and (c) provide that the operator or its designee must maintain records, by weight, of the amount of plastic bags collected and shall report those results to DOS no later than February 28, 2010 for the year 2009 and then every February 28th thereafter for the preceding calendar year.  Paragraph (d) provides that the commissioner shall in consultation with operators, manufactures and recyclers develop a system to monitor and determine the weight of all plastic carryout bags and other film plastic collected under this chapter and shall analyze the information provided by the operators. Every two years, beginning on December 31, 2010, DOS must report to the Mayor and Council regarding the implementation and enforcement of this chapter.


Section 16-454 provides for the responsibilities of manufacturers of plastic bags. Subdivision (a) provides that, upon request, manufacturers whose plastic carryout bags are sold or distributed to a store subject to the provisions of this chapter shall make arrangements with the operator of the store for the collection, transport and recycling of plastic carryout bags consistent with the provisions of this chapter. Subdivision (b) provides that a manufacturer that arranges with an operator for the collection of plastic carryout bags shall annually report to said operator the total amount by weight of plastic carryout bags that have been collected from such operator no later than January 31 following the calendar year to which the annual report relates. Subdivision (c) provides that manufacturers whose bags are sold or distributed to stores within the City shall develop educational materials to encourage the reduction, reuse and recycling of plastic carryout bags and shall provide those materials, upon request, to stores required to comply with this chapter. 

Section 16-455 provides penalties for violations of this chapter. Subdivision (a) provides that any operator that is in violation of subdivision (a) of section 16-453 by not having a plastic carryout bag recycling program in place is subject to a civil penalty of three hundred dollars per day for as long as the violation continues. This subdivision also provides for an affirmative defense against a violation of this section if an operator is not in compliance with part of the requirements of subdivision (a) of section 14-453 due to circumstances beyond its control. Subdivision (b) provides that any operator that is in violation of subdivision (b) of section 16-453 by not maintaining records shall be liable for a civil penalty of one hundred dollars for the first violation, seven hundred fifty dollars for a second violation within a twelve-month period and one thousand dollars for the third violation with the same twelve-month period. Subdivision (c) provides that any 

operator that is in violation of subdivision (c) of section 16-453 by not reporting as required to the department shall be liable for a civil penalty of one hundred dollars for the first violation, seven hundred fifty dollars for a second violation within a twelve-month period and one thousand dollars for the third violation with the same twelve-month period. 

Subdivision (d) of section 16-455 provides that any manufacturer who violates subdivision (a) of section 16-454 of this chapter by not collecting carryout plastic bags and plastic film from an operator once requested to do so shall be liable for a civil penalty in the amount of five hundred dollars per day for each day that such violation continues. Subdivision (e) provides any manufacturer who violates subdivision (b) of section 16-454 of this chapter by not reporting as required to an operator shall be liable for a civil penalty of one hundred dollars for the first violation, one thousand dollars for a second violation within a twelve-month period and one thousand five hundred dollars for the third violation with the same twelve-month period. Subdivision (f) provides that any manufacturer who violates subdivision (c) of section 16-454 of this chapter by failure to provide educational material to an operator if requested to do so shall be liable for a civil penalty of one hundred dollars for the first violation, one thousand dollars for a second violation within a twelve-month period and one thousand five hundred dollars for the third violation with the same twelve-month period. Subdivision (g) provides that the penalties set forth in subdivision (b), (c), (d) or (e) constitute a continuing violation that subjects an operator or manufacturer up to three notices of violation in a twelve-month period. Subdivision (h) provides that the Department of Consumer Affairs has the authority to enforce paragraphs one, two and five of subdivision (a) of section 16-453 of this chapter in addition to DOS.

This local law will take effect six months after its enactment.

ANALYSIS AND Intent


This bill, when enacted, will create the most far-reaching plastic bag recycling law in the country. Other states and municipalities have targeted only one or two types of retail stores and have further severely limited the number of stores covered by the law through an annual sales requirement or larger retail space requirement. The proposed bill covers all types of retail and wholesale establishments that use plastic carryout bags and have 5000 square feet or more of retail space or have five or more stores, which will cover most medium and large stores. The typical mom-and-pop type establishments will not be covered.


It would be convenient if residents could place their plastic carry out bags and other film plastic in with other plastics and collected with their weekly recycling collection. This option was explored by the Council and found to be not practical at this time. A representative of the Sims Group (successor of the Hugo Neu Corporation), the company that processes the City’s metal, glass and plastic recyclables, testified that if thousands of plastic bags were added to the recycling collection that it would be impossible to separate them from the other recyclable material causing the other recyclable materials to be contaminated and less marketable or not marketable at all. At the present time there is no automated process to separate out plastic bags from the other recyclables. The hope is in the next five to ten years an automated process can be developed to accomplish this task. At the present time it is not practical and would be cost prohibitive to collect, sort and recycle plastic film through the current residential collection system. If at some time in the future plastic carryout bags and other plastic film can be processed in the City’s recycling stream then the law could be changed to reflect that fact.


The bill provides that, in addition to having a collection bin clearly marked and visible in each covered store, educational material encouraging the recycling of plastic bags must be distributed. Manufacturers, if requested, must take back and recycle plastic bags if, for example, the operator is unable to contract with anyone else to take them back or does not wish to do so.


There is currently a good market for recycled plastic bags with a number of companies around the country that will take both contaminated and uncontaminated plastic bags and recycle them into plastic wood and new plastic bags but, uncontaminated bags, such as the majority of those that are likely to be collected under this bill, bring a much higher price than contaminated bags. 


With the ever-increasing number of plastic bags used each day by our society coupled with the detrimental environmental impacts from the disposal in the waste stream of billions of plastic bags each year, it is imperative that we begin to reduce the number of bags used and recycle all that we do use. By reducing and reusing we protect our environment by creating less litter, by having fewer plastic bags finding marine and other wildlife, and by reducing the amount of fossil fuels used in their production. This bill begins that process.

� Film and Bag Federation, History of the Plastic Bag, located at � HYPERLINK "http://www.plasticsindustry.org/about/fbf/environment.htm" ��www.plasticsindustry.org/about/fbf/environment.htm� on 11/19/07.


� Reusable Bags—Facts and Figures Regarding the True Cost of Plastic Bags (Reusable Bags), found at � HYPERLINK "http://www.reusablebags.com/facts" ��www.reusablebags.com/facts� on 11/15/07. 


� Progressive Bag Alliance, Plastic Bag Facts (Facts), found at � HYPERLINK "http://www.progressivebagalliance.com/background.html" ��www.progressivebagalliance.com/background.html� on 11/14/07.


� Reusable Bags.


� Facts.


� Rhode Island General Laws, Title 23, Chapter 23-18.11


� San Francisco Environmental Code Chapter 17
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