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INTRODUCTION


On November 12, 2002, the Committee on Transportation, chaired by Council Member John Liu, will hold a hearing on Int. No. 295.  Int. No. 295 would amend Title 16 of the Administrative Code of the City of New York by adding a new subdivision (k) to section 16-123 and by adding a new subdivision (t) to section 19-152 of Title 19.  

BACKGROUND

Section 16-123 of the Administrative Code of the City of New York requires every owner, lessee, tenant, occupant, or other person, having charge of any building or lot of ground in New York City, abutting upon any street where the sidewalk is paved, to remove snow, ice, dirt or other material from the sidewalk and gutter within specified time frames.  Failure to do so is punishable by a fine of not less than ten dollars nor more than one hundred and fifty dollars, imprisonment for not more than ten days, or both. Non-compliance also results in liability for a civil penalty of not less than ten dollars nor more than one hundred dollars.  Failure to comply with the provisions of section 16-123 may result in the Commissioner of Sanitation causing such removal to be made, the expense of which is charged to the non-compliant property owner in the form of an addition to the annual taxes of the next fiscal year against such property.  

Section 19-152 of the Administrative Code currently provides that the owner of any real property shall, at his or her own cost and expense, “install, construct, repave, reconstruct and repair the sidewalk flags in front of or abutting such property, including but not limited to the intersection quadrant for corner property”.  Section 19-152 requires the property owner to bear the cost of repairing such sidewalk if the sidewalk is deemed a hazard and any of a number of enumerated “substantial defects” exist.  If these conditions exist, this section empowers the New York City Department of Transportation (DOT) to issue an order to the property owner to perform the necessary sidewalk repair work.  Subdivision (e) of this section provides that should the owner fail to comply with such order within the statutory time period in which to complete the work, DOT may perform the work or contract to have the work done.  The cost to DOT, together with permissible administrative expenses, constitutes a debt recoverable from the owner by a lien on the property or otherwise. 


The above represents the technical operation of law with relation to the condition and repair of sidewalks.  While this regulatory framework is meant to compel the expeditious repair of defective and unsafe sidewalk flags by owners of property that abut such sidewalks, this result often is not achieved.  Defective and unsafe sidewalks frequently remain unattended for months and even years often leading to unfortunate accidents, such as pedestrians falling and injuring themselves.  Moreover, the lack of timely sidewalk repair, or any repair at all, by abutting property owners has given rise to a considerable number of lawsuits against the City of New York by plaintiffs claiming to have sustained injuries as a direct result of the presence of unsafe conditions or defects in sidewalks.  


It is worthwhile to review herein the sequence of events and legal ramifications under the current regulatory framework under which duties and obligations are imposed upon property owners with respect to sidewalks.  This review should provide some insight as to how successfully the current system is functioning and demonstrate why this Committee is currently considering this legislation.


The garden-variety scenario begins with an individual walking upon a sidewalk.  The individual falls and sustains some kind of personal injury.  The individual may or may not file a claim against the owner of the property immediately abutting the sidewalk at issue, as well as against the City of New York, alleging that the injury arose from an alleged unsafe condition or sidewalk defect, such as a cracked or uneven surface.

A claimant files a notice of claim with the City as a prerequisite to commencing an action against the City.  The Comptroller has the power to settle or adjust all claims in favor of or against the City.
  After investigation of a claim, if the Comptroller denies liability or cannot settle with the claimant, the claimant may file a lawsuit against the City.  The New York City Law Department, under the direction of the Corporation Counsel, will then defend the lawsuit on behalf of the City.

A condition precedent to the maintenance of a civil action against the City of New York for damage to property or injury to person or death sustained due to a defective, unsafe, dangerous or obstructed sidewalk is that the City must have prior notice of the alleged sidewalk defect or unsafe condition at issue.  Section 7-201 of the Administrative Code requires that written notice of the defective, unsafe, dangerous or obstructed condition be given to the City (typically, to the New York City Department of Transportation) at least fifteen days prior to the incident.  Subsequent to enactment of this “Prior Notice Law” in 1980, it has become commonplace for judges to routinely accept survey maps depicting individual sidewalk defects and their locations as adequate legal notice to the City
.  The ultimate purpose of these maps has been to ensure that the City has received notice of defects so claimants can successfully pursue their claims against the City.  Once received, the City becomes responsible for fixing the defect or can be held liable if someone proves that they sustained an injury caused by that defect, that the defect existed for an unreasonably long time and that the City’s failure to fix the defect was negligent
.

One of the alleged problems with the utilization of survey maps depicting sidewalk defects as proper legal notice is the physical appearance of such maps and the marks made upon them.  The maps are often nothing more than rough sketches of blockfaces with sidewalk defects indicated with handwritten marks.  While these maps and the markings made upon them purport to rise to the level of concrete and reliable notice of the location and type of defect, the reality is that the actual location and type of defect is difficult for the City to discern.  The markings often appear only as dots or squiggles and it is difficult to discern precisely the location, severity and type of defect they are intended to denote.  The end result of the evolution of the “Prior Notice Law” coupled with the basic law pertaining to the duties and obligations of property owners with relation to sidewalks is that the City of New York is paying out many millions of dollars per year to claimants and plaintiffs alleging injuries proximately sustained from defective or unsafe conditions on sidewalks.

According to figures provided by the New York City Comptroller’s Office and the New York City Law Department, the following represents the number of claims filed against the City over the last three fiscal years, as well as the total amount of expenditures and payouts made by the City:



Sidewalk Claims Filed
Judgment & Claims Expenditure
FY 2002
3,267



$53.4 million

FY 2001
3,606



$76 million

FY 2000
3,975



$58.5 million

FY 1999
4,140



$57.8 million

The average payment by the City per claim has remained fairly static over the last several years at approximately $20,000, according to the New York city Comptroller’s Office.  

It is worthwhile to note that approximately three years ago the New York City Comptroller’s Bureau of Law and Adjustment created a “Sidewalk Team” comprised of nine to ten staff members to act as a pre-litigation investigation and settlement unit for sidewalk claims.  During its first two years of operation, this unit settled over 600 claims against the City prior to litigation for an average cost of $7,110.  This average is significantly lower than the post-litigation average payout of approximately $20,000 (not including the expense and overhead incurred by the City in processing and trying these cases) and has resulted in a more streamlined and expeditious resolution of many sidewalk claims.  Nevertheless, the total expenditures by the City in relation to sidewalk claims remains substantial. 

ANALYSIS

 Int. No. 295 would amend section 16-123 of title 16 of the Administrative Code by adding a new subdivision (k).  Subdivision (k) would make the owner of any building or lot of ground abutting upon any street or public space where the sidewalk is paved primarily liable
 for any foreseeable injury or damage occurring on such sidewalk that is proximately caused by omission or failure to properly remove snow, ice dirt or other material from that sidewalk in accordance with the provisions of section 16-123.  Int. 295 also would make the City of New York secondarily liable
 so long as the City is the owner of the sidewalk at issue.

Int. No. 295 also would amend section 19-152 of title 19 of the Administrative Code by adding a new subdivision (t).  This new subdivision mirrors the primary and secondary liability scheme set forth in the new subdivision (k) to section 16-123 contained in the bill.  This scheme of liability would be put in place with relation to the property owner and the City respectively in situations where section 19-152 imposes obligations upon property owners to do sidewalk repair work, the property owner has failed to do so or has done the work inadequately, and the DOT has issued a notice or order to the property owner demanding that such work be done.  In such circumstances, the property owner would be primarily liable for any foreseeable injury or damage proximately caused by a sidewalk defect or unsafe condition, while the City would be made secondarily liable with relation to sidewalks it owns.   

Int. No. 295 seeks to apportion liability in such situations in a more equitable and clear manner than is currently the case.  The bill attempts to achieve greater equity in terms of distribution of liability by explicitly making the property owner the first source of liability when such property owner has been non-compliant with relation to the maintenance of his or her sidewalk under current law.  The property owner’s position as first source of liability is justified by virtue of having already violated the law that imposed certain requirements on his or her part.  The City would not be removed from the liability equation, but would rather be placed in a secondary position of liability if, in fact, it is the owner of the sidewalk at issue.

Aside from the more equitable apportionment of liability contained in Int. No. 295, the bill also seeks to provide a greater incentive for the expedient removal of any unsafe or defective condition on sidewalks for which property owners are responsible.  By making the property owner primarily liable, the property owner is sent a clear message that non-compliance with applicable sidewalk maintenance laws may ultimately result in greater pecuniary harm to such property owner, both through the imposition of existing fines, civil penalties and potential liens on their property, as well as through exposure to a greater degree of liability for foreseeable injuries and damage proximately caused by unsafe or defective sidewalks.

� New York City Charter, Chapter 5, Section 93(i).


� See, Weinreb v. City of New York, 193 AD2d 596, at 598. These maps have almost universally been provided through the Big Apple Pothole and Sidewalk Protection Committee of the New York State Trial Lawyers Association.  Beginning in 1982, this organization has provided individuals with maps depicting defects in sidewalks and curbs that the courts have accepted as proper legal written notice of such defects to the City.  These maps are also sent to the New York City Department of Transportation and, upon receipt, serve as legal notice of defects.  “Big Apple” is a corporation established to catalogue holes, cracks, uneven flags and other sidewalk and curb irregularities for which the City can be held liable.  “Big Apple” utilizes the resources of the Sanborn Map Company in surveying sidewalk and curb defects and charges a fee to customers to whom they furnish these maps.  


� Paragraph 1 of section 50-g of the New York State General Municipal Law states that “Wherever any statute, city charter or local law provides that no civil action shall be maintained against a city for damages or injuries to person or property sustained in consequence of any street, highway, bridge, culvert, sidewalk or crosswalk being out of repair, unsafe, dangerous or obstructed, or in consequence of the existence of snow or ice thereon, unless it appear that written notice of the defective, unsafe, dangerous or obstructed condition, or of the existence of snow or ice, was actually given to the city or its specified officer or employee and there was a failure or neglect within a reasonable time after the giving of such notice to repair or remove the defect, danger or obstruction complained of, or to cause the snow or ice to be removed, or the place otherwise made reasonably safe, the city shall keep an indexed record, in a separate book, of all written notices which it shall receive of the existence of such defective, unsafe, dangerous or obstructed condition, or of such snow or ice, which record shall state the date of receipt of the notice, the nature and location of the condition stated to exist, and the name and address of the person from whom the notice is received.  All such written notices shall be indexed according to the location of the alleged defect, unsafe, dangerous or obstructed condition, or the location of accumulated snow or ice.”


� The spike in the amount of total payouts by the City for FY2001 appears to be due to a concerted effort on the part of the City at that time to accelerate the settlement of many straightforward cases that had been languishing in the system for a number of years. 


� “Primary liability” is defined in Black’s Law Dictionary (Fifth Edition) as a “liability for which a person is directly responsible as contrasted with one which is contingent or secondary.”


� “Secondary liability” is defined in Black’s Law Dictionary (Fifth Edition) as a “liability in the nature of a contingent claim such as the liability of a guarantor as contrasted with that of a strict surety or comaker.  A guarantor’s liability does not arise until the principal debtor has failed to pay the creditor.”





7
4

