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TITLE:
Resolution calling upon the appropriate committee of the Council of the City of New York to conduct an oversight hearing in relation to the issuance of emergency contracts by the City involving the clean-up at the World Trade Center.

BACKGROUND 


As a result of the September 11th terrorist attacks on the World Trade Center, the City has issued a number of emergency contracts for the clean-up of the hundreds of thousands of tons of rubble and debris from the site.  The unprecedented attacks on the City created an immediate need for goods and services that could not be obtained through normal procurement practices.  Accordingly, the City suspended normal competitive bidding rules and emergency contracts were issued to address the monumental clean-up effort and other related necessary services.  

According to the media, the City has already awarded approximately one billion dollars in emergency contracts for the removal of rubble and debris.  In addition, several City agencies have entered into emergency contracts for a wide variety of goods and services needed to address the events of September 11th.

 The purpose of this hearing is to discuss such issues as the terms and length of these emergency contracts, to who were the contracts awarded and questions surrounding indemnification.  In addition, due to the lack of public notice and the lack of competitiveness usually associated with emergency contracts, it is in the best interest of the public to now discuss this important issue and what, if any, efforts the City is making to ensure adequate notice and equal access to all interested in participating in clean-up and rebuilding efforts.

EMERGENCY CONTRACTS 


In the event of emergency conditions, the City’s procurement rules allow for suspension of normal procurement practices.
  The scope of an emergency procurement is required to be limited to the procurement of those items necessary to avoid or mitigate serious danger to life, safety, property, or a necessary service.
  Since the use of emergency contracts can result in the suspension of normal competitive bidding, a formal process is required in order to obtain authorization to make a purchase.  The process requires an agency to: (1) obtain prior approval of the Comptroller and the Corporation Counsel; and (2) to submit at the earliest practicable time to the Comptroller and the Corporation Counsel a written determination of the basis of the emergency and the selection of the contractor.


Solicitations for emergency procurements are subject to the following public notice and reporting requirements:

(1) Solicitations pursuant to a finding of emergency are not required

to be published in the City Record;

(2) The agency shall publish notice of award of the emergency contract in                       

      the City Record at least once, within fifteen calendar days after     

      contract registration;

(3) A written determination of the basis for the emergency and the selection of the supplier shall be filed with the Corporation Counsel and the Comptroller and shall include:

(i) the date the emergency first became known;

(ii) a list of goods, services, and construction procured;

(iii) the names of all suppliers solicited;

(iv) the basis of supplier selection;

(v) contract prices;

(vi) the past performance history of selected supplier;

(vii) a listing of prior/related emergency contracts; and

(viii) the procurement identification number (PIN).

EMERGENCY CONTRACTS RELATED TO THE ATTACKS ON THE WORLD TRADE CENTER

A. Emergency Contracts Involving Clean-Up Efforts


After the September 11th attacks, the City hired four companies to remove debris and rubble from the site.  Each contract was reportedly valued at $250 million and was awarded to Amec Construction Management, Bovis Lend Lease, Tully Construction and Turner Construction.
  The lead agency in selecting the contractors has been the City’s Department of Design and Construction (DDC).  

The contracts were awarded on a “time and material” basis, under which haulers are paid by the hour or day rather than by the amount hauled.  In addition, a number of subcontractors received similar contracts.  


Shortly after the contractors were selected, the media reported that World Trade Center debris was being taken by truck drivers to scrap unauthorized yards on Long Island and New Jersey rather than to the Fresh Kills landfill.
   In response, the Giuliani Administration hired four companies to monitor contractors and subcontractors working at the site in order to review activities and oversee uniform record-keeping and billing procedures.


Most recently, the four companies originally hired to perform the clean-up have reportedly been informed that the Administration was intending to hire a private company to take overall responsibility from DDC.
  It appears that the Administration is intending to hire the Bechtel Group, a renowned construction corporation based in San Francisco, to oversee the entire clean-up operation. Originally, the Bechtel Group had been hired by the City to devise a health and safety plan for the worksite.
  The announcement of this shift prompted local concerns that Bechtel would bring in its own set of contractors, thereby replacing the original contractors and their employees.
  In addition, concerns were raised by union leaders that Bechtel might utilize non-union construction workers.  

Finally, the four construction companies, who have each been paid approximately

$20 million, have expressed concern that the City had not yet signed its contracts with them, although the contracts remain in force.
  The principle reason that the contracts have not been signed appears to stem from issues involving indemnification language. 

Within hours following the collapse of the Twin Towers, the City contacted the construction contracting community to participate in the rescue, recovery and debris removal efforts.  According to industry representatives, the City recognized the importance of putting in place an effective indemnification program, which would provide insurance for the contractors operating at the site.  Initially, the City took upon it upon itself to provide insurance.  Unfortunately, the City has found that the insurance industry would not provide sufficient insurance coverage for the rescue, recovery and debris efforts.  Accordingly, the contractors that have been working at the site are now largely uninsured and unprotected from liabilities that they may incur.  The risks of working at the site include exposure to airborne pollutants or contaminants, many which remain unknown and are continuously being identified and re-evaluated on a daily basis.


The lack of indemnification language in these contracts has raised serious issues.  First, the existence of these private contractors who are performing this hazardous work without adequate insurance is potentially threatened.  Second, industry representatives claim that to permit the private sector to incur such risks without insurance protection will create an enormous disincentive to provide similar assistance in future disaster relief efforts.  


In response to theses concerns, federal legislation is being considered that would grant the Federal Emergency Management Administration (FEMA) broad powers to grant indemnification to contractors involved in rescue, recovery, debris removal or other efforts in connection with an emergency or disaster, whenever, in the discretion of FEMA, it is in the commencement or continuity of such efforts.

B. Additional Emergency Contracts 

As a result of the events of September 11th, other City agencies issued a series of emergency contracts.  According to the Comptroller’s Office, emergency contracts have been issued by the Office of the Medical Examiner, the Office of Management and Budget, the Department of Citywide Administrative Services, the Department of Transportation and the Fire Department.  The Comptroller estimates that approximately $130 million to date has been paid out by the City for its emergency contracts.  The monies to date have come directly out of the City’s coffers, but some of that amount is expected to be reimbursed by the federal government as part of the recovery package.

In an effort to coordinate and account for the emergency contracts that have been and may continue to be awarded, the Comptroller and the Office of Management and Budget are instituting a series of coding schemes in order to track those contracts resulting from the September 11th attacks.
CONCLUSION


It is estimated that the clean-up of the World Trade Center site will take at least a year to complete.  While the initial award of contracts for the clean-up efforts was done via an emergency procurement, it is unclear whether future contracts will be awarded by this same procurement method.  Furthermore, the failure to resolve issues surrounding indemnification of contractors working at the site poses serious concerns that could hamper clean-up efforts.

Additionally, the events of September 11th have dealt a devastating blow to the local economy which has resulted in a large amount of job displacement.  As a result of the great cost and length of these contracts, it is important that the City ensure that adequate safeguards are being utilized so that all contractors and subcontractors have ample notice and equal access to participate and compete for the work involved in the clean-up and rebuilding efforts, particularly those who are based in the City and employ City residents.     

� Emergency conditions are defined in the Procurement Policy Board (PPB) rules as “[a]n unforeseen danger to life, safety, property, or a necessary service.  PPB Rule § 3-06(a).


� PPB Rule § 3-06(b)


� PPB Rule § 3-06(c)


� PPB Rule § 3-06(e)


� 4 Companies Are Hired to Oversee Contractors, N.Y. Times, October 5, 2001.


� Id.


� The four companies hired to perform the monitoring are Decision Strategies/Fairfax International, Pricewaterhouse Coopers, Stier, Anderson & Malone, and Thacher Associates. 


� Firms Vie To “Clean Up’ at WTC, N.Y. Post, November 15, 2001.


� Fears of New Company at Ground Zero, N.Y. Times, November 8, 2001.


� Id.


� Id.
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