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Resolution calling upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the general welfare of all citizens are equitably and appropriately distributed. 

Introduction

On Thursday, November 19, 2009, the Committee on Immigration, chaired by Council Member Kendall Stewart, and the Committee on Civil Rights, chaired by Council Member Larry B. Seabrook, will hold a hearing on Executive Order 127 of 2009 – Ensuring that New York City’s Hard to Count Populations Are Identified and Encouraged to Participate in the 2010 Census.  The Committees will also be hearing Proposed Resolution Number 190-A (Res. 190-A) and Resolution Number 2261 (Res. 2261).  
Executive Order 127 of 2009, signed by Mayor Bloomberg on April 1, 2009, established the NYC 2010 Census Office, in order to work with the Regional Census Office and city agencies and offices in order to identify New York City’s hard to count areas and populations.  Hard to count populations include those that speak little or no English, new immigrant groups, low-income households, and groups that had a low response rate in the 2000 Census.

Res. 190-A ..Title

 calls on the New York State Legislature to amend the Election Law so that prisoners are counted as residents of the county in which they reside prior to incarceration, rather than as residents of the county in which they are detained.  Res. 2261 calls upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution to insure that resources for the general welfare of all citizens are equitably and appropriately distributed. 

The Committees invited the NYC 2010 Office, immigrant advocates, civil rights and liberties advocates and interested members of the community to provide testimony at today’s hearing.
Background 
Article I, Section 2 of the United States Constitution, requires that the Census take place every ten years.
  Data gathered is used to redraw congressional and state legislative district lines; allocate funds for government programs; determine areas in need of schools, roads and other infrastructural necessities; and identify demographic trends, which can be used to predict future community-specific needs.
  The census, to be completed by every household in the United States and its territories, collects such demographic information as a person’s marital status, age, gender, date of birth, race and property ownership.
  The 2010 Census is expected to be the most expensive and expansive count undertaken in the country’s history costing $15 billion and employing over 140,000 workers who will be visiting over 140 million residences.

The 2000 Census

In March 2001, the U.S. Census Bureau reported that it missed approximately 6.4 million people in the 2000 Census count and counted at least 3.1 million people more than once.
  Despite the errors in the final tally, the Census Bureau chose not adjust the final tally so as to more accurately reflect the country’s demographic landscape.
  People of color, low-income residents and renters were among the groups particularly affected by undercounting, likely resulting in the denial of hundreds of millions of dollars in federal assistance.
  Despite claims that the 2000 Census was the most accurate count ever undertaken, blacks and Latinos were undercounted by 2.17% and 2.85% respectively, compared to the 1.18% undercounting of the entire population.
  Additionally, it has been estimated that the 2000 Census missed undocumented immigrants at a rate of 10 to 15%.
  Undercounting certain populations, particularly those plagued with socioeconomic difficulties, can result in a dramatic reduction in Federal assistance funding.

New York State is one of four states that accounted for nearly 40% of the estimated 2000 Census undercount.
  It has been suggested that more than 202,000 New Yorkers were not counted in the 2000 Census.
  Historically, New York City’s Census response rate is behind the national average.
  The low response rate of city residents is, in part, a result of the city’s large immigrant population.
  According to Census Bureau Studies, households of undocumented immigrants meet housing and demographic criteria that can be linked to their failure to respond to the census.
  Often, undocumented immigrants are impoverished, speak little or no English, and lack the English literacy skills necessary to complete the census questionnaire.
  This results in limited census participation in New York City where there are nearly three million foreign-born residents, out of a total population of eight million.
  The low response rate of city residents also results from the fact that the city has the nation’s highest percentage of “hard-to-count” residents, which includes low-income households, renters and single adults.
  The 2000 Census undercount cost New York City an estimated $847 million over the 2002-2012 period.
  
Hispanic neighborhoods, where low participation rates are often the product of language barriers, distrust of government and high concentrations of undocumented immigrants, were particularly affected by undercounting.
  In several neighborhoods heavily populated by Hispanics, including East Harlem, North Corona, and Williamsburg, undercounting reached as high as four percent.
  Critics of the 2000 Census claimed that minorities and low-income groups, whom they allege were disproportionately undercounted, bear the consequences of compromised social service programs due to reduced population-based government funding.

Efforts to Ensure an Accurate Count in Census 2010

The United States Census, conducted every 10 years, is used to determine each state’s congressional representation and to establish new boundaries for congressional, State legislative and local government districts.
  State and local governments also use census data to plan and allocate funds for local projects.
  Data obtained in the 2010 Census will be used to allocate more than $400 billion dollars of federal funding for community programs and services, including those at hospitals, schools, job training centers and public works projects.
  Additionally, data obtained will be used to determine how much stimulus funding states get.

According to the U.S. Census Bureau, one of the goals of the 2010 Census is to increase the national mail back response rate in order to increase the accuracy of data obtained.
  In order to attain this goal, the Census Bureau has established the Complete Count Committee concept.
  A complete count committee is a volunteer committee established by state and local governments and/or community leaders and organizations to increase awareness of and to encourage participation in the 2010 Census.
  Once established, a complete count committee is responsible for developing and implementing a plan to target the unique characteristics of its community.

The United States Census Bureau will deliver census packets to every residence in the United States and Puerto Rico in March 2010.
  Recipients are required to complete the 10-question form for every person living at their address by April 1, 2010.
  For every residence that does not mail back a census questionnaire, a census taker will follow-up in person in order to obtain a response.
  The Census Bureau is required to submit state population totals to the President by December 31, 2010.
  Information obtained in the census is used to produce statistics.
  Information provided in either the census questionnaire or to a census taker is considered to be confidential and is protected by federal law; private information is never published.

In order to raise awareness of the 2010 Census and maximize the response of New York State residents, Governor Paterson signed Executive Order No. 30 on November 12, 2009, establishing the New York 2010 Census Complete Count Committee (“Committee”).
  New York State’s Complete Count Committee is supposed to work with the U.S. Census Bureau, Complete Count Committees throughout the state, as well as organizations and entities statewide in order to develop a census outreach strategy.
  The census outreach strategy is intended to include the identification of barriers that could interfere with the full participation of New Yorkers in the census as well as strategies to overcome those barriers.
  Every New York State agency, department, office, and division is required to cooperate with the Committee and is required to furnish information and assistance as the Committee determines what will be reasonably necessary to accomplish its task.


Earlier this year, Governor Paterson and leaders of the State Assembly and Senate appropriated funds in the 2009-2010 State Budget for services and expenses necessary for community outreach to assist in reducing the undercount in the 2010 Census.
 This initiative will provide grants to fund public education, community outreach and other activities targeted at hard-to-count populations in order to improve census questionnaire mail-back rates and encourage cooperation with census takers.
   


In addition to the budget allocation and Executive Order 30, the State of New York’s official website, includes a webpage under the “New York State Data Center” tab entitled “2010 Census Planning.” The website includes information on, among other things, partnering with the State of New York and/or the Census Bureau, working with the 2010 Census, a 2010 Census Timeline and a frequently-asked-questions section.

In an effort to ensure a full and accurate count on all New York City residents in the 2010 Census, on April 7, 2009, Mayor Bloomberg signed Executive Order No. 127, which established the NYC 2010 Census Office.
  The Office is headed by the City Census Coordinator who serves as the primary liaison between the City of New York and the U. S. Census Bureau Regional Office.
  The NYC 2010 Census Office is required to assist the Regional Office in identifying hard to count populations and neighborhoods by working with the Department of City Planning, the Mayor’s Community Affairs Unit, the Office of Immigrant Affairs, and the City Commission on Human Rights.
  The Office is also required to collaborate with the Regional Office in order to create a message to raise public awareness and encourage greater participation in the 2010 Census.
  Furthermore, the NYC 2010 Census Office is required to work with city agencies to develop and implement plans to promote the upcoming census through existing activities.
  For example, the New York City Housing Authority (NYCHA) has already assigned a staff person to the NYC 2010 Census Office to develop and implement a communications plan to reach the more than 633,000 NYCHA residents.
 


In order to further educate city residents about the upcoming census, a webpage on the census has been created and can be accessed through the official New York City website.  The “NYC 2010 Census” website contains information on why New York City residents should participate in the census, New York City’s current population and participation in the 2000 Census, and a 2010 Census timeline.
  The website can be viewed in 18 languages other than English.  
New Yorkers in Prison

According to the U.S. Census, there were 71,466 New Yorkers living in state prisons in the year 2000.
  From the perspective of the U.S. Census Bureau, these individuals are included in the census tract of the prison in which they reside as opposed to their pre-incarceration residence.
  The New York State Constitution, however, articulates that a person’s residence does not change just because he or she is in prison.
  Specifically, Article II, Section 4 of the New York State Constitution states that “…no person shall be deemed to have gained or lost a residence, by reason of his or her presence or absence…while confined in any public prison.” Despite the state’s definition of residence and the transient nature of the prison population, fifteen counties in New York State (including the five boroughs) include inmates in their population count when they reapportion their district lines every decade.
  Because population data compiled by the census is used to establish district sizes, allocate government resources and determine legislative representation, including a prison population in a prison’s census tract can disproportionately favor a prison’s home county at the expense of its prisoners’ pre-incarceration residences.
  As most correctional facilities in New York are located in rural upstate counties, this fact has a meaningful impact on the city, which supplies approximately two-thirds of the state’s prison population.
  When upstate communities benefit at the expense of the city in this manner, it can have a devastating effect on communities of color, who make up 80 percent of the prison population in New York State.
  An inaccurate census count can deprive communities of resources and representation that they badly need.

Issues and Concerns

The census is to be completed by United States residents, regardless of citizenship status.  The Fairness in Representation Act (S.1688), introduced by Senators Vitter (R-Louisiana) and Bennett (R-Utah) would add questions to the census about citizenship status or lawful permanent residence in the United States.  If enacted, the bill would use such information to make sure that non-citizens and illegal immigrants are not counted when redrawing congressional district lines.  Failure to count all residents in the upcoming census could result in states, such as New York, losing congressional seats and could lead to the disempowerment of immigrants.
  

Latino advocates consider the census to be the only means for achieving greater political representation and benefits from programs that directly affect immigrants.
  But, concerns about the confidentiality of information collected in the census could lead to lower participation in immigrant communities.  The Census Bureau faces challenges in the upcoming census as a result of anti-immigrant campaigns in areas throughout the nation that may heighten some immigrant communities’ fears of government agencies.
  

Concerned about how the loss of population-based government funding could affect needed programs in the community, many organizations representing communities of color have allied with the Census Bureau to minimize undercounting of their constituents. The National Association for the Advancement of Colored People, for example, will encourage its members to complete their census forms when they are distributed.
  The National Association of Latino Elected and Appointed Officials will also participate in a national campaign to improve Hispanic representation in the Census, promoting the idea that, in addition to increased government funds, improved enumeration could also result in more Latinos in office and improved immigration laws.
  Several other Hispanic community organizations, including the television network Univision, will work with the Census Bureau to increase participation and assuage constituents’ fears that the information will be used against them if they report that they are undocumented.

Proposed Resolutions

a. Proposed Res. 190-A

Proposed Res. 190-A calls upon the New York State Legislature to amend the election law so that prisoners are counted as residents of the county in which they resided prior to incarceration, rather than as residents of the county in which they are detained. The Census Bureau’s current policy of counting prisoners in their county of incarceration unfairly augments the voting power of the prison’s census tract and dilutes that of the prisoner’s pre-incarceration census tract, many of which are urban areas and predominantly communities of color. Two state bills, S1633 and A5946 would require prisons to collect prisoners’ residential data and report it to the state Board of Elections so that those individuals would be counted as residents of their pre-incarceration census tracts.

b. Res. 2261

Res. 2261 calls upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the welfare of all citizens are equitably and appropriately distributed.  The Supreme Court ruled in the 1960s that the Equal Protection Clause of the Fourteenth Amendment requires that the legislative districts of each state contain similarly-sized populations.  Given that the vast majority of prisons in the United States are located in non-metropolitan areas, the continued inclusion of incarcerated individuals in their prisons’ census tracts compromises fair and accurate representation of urban areas.  Because many of our state’s prisoners originate from already underserved urban areas Res. 2261 calls for a change in the way the census is conducted on the ground that further underrepresentation will only serve to exacerbate existing inequities.
Proposed Res. No. 190-A

..Title

Resolution calling on the New York State Legislature to amend the Election Law so that prisoners are counted as residents of the county in which they reside prior to incarceration, rather than as residents of the county in which they are detained.

..Body

By Council Members Jackson, Barron, Comrie, Dickens, Foster, James, Koppell, Mark-Viverito, Palma, Sanders Jr. and Vann

Whereas, Obtaining an accurate count of the population is so vital to representative democracy that the framers of the United States Constitution addressed the issue of the census and apportionment in the opening paragraphs of this governing document; and

Whereas, The right to vote and the right to representation is a fundamental civic right; and

Whereas, The Census Bureau applies the ‘usual residence’ rule when it tabulates where people reside, which means that the Census Bureau generally counts people according to where they live and sleep most of the time; and

Whereas, Prisoners are therefore tabulated as residents of the counties of their incarceration rather than residents of the counties in which they resided prior to incarceration, locations where they likely have significant ties and interests; and

Whereas, The ‘usual residence’ method of tabulation therefore results in a population shift to locations where prisons are situated; and

Whereas, This population shift is in direct contravention to the democratic principle of “one person, one vote;” and 

Whereas, Minority communities and other traditionally disenfranchised groups suffer especially high rates of incarceration; and

Whereas, Prisons in New York state are overwhelmingly located in rural counties, yet the majority of prisoners in New York reside in urban counties prior to incarceration; and

Whereas, Therefore the uneven rates of incarceration in New York state result in a population shift of minorities from urban counties, where they are counted as members of substantial voting blocks and in which they have an interest, to rural counties where they do not enjoy civic participation; and

Whereas, During the 1990’s, 30% of new residents of upstate New York were brought there as prisoners; and

Whereas, Current census practices thereby deprive urban areas of the benefits that accrue to a jurisdiction as a result of population size, such as voting and funding; and

Whereas, Such population distortions affect U.S. Congressional Districts, but have an even greater impact on state legislative districts; and     

Whereas, Bill S1633, sponsored by State Senator Eric Schneiderman and Bill A5946, sponsored by State Assemblymember Adriano Espaillat, address this problem by requiring incarceration facilities to collect accurate demographic and geographic information and report it to the state Board of Elections so that prisoners are counted as residents of the county in which they resided prior to incarceration; and  

Whereas, Under these bills, the state Board of Elections would then disseminate adjusted population counts for each geographic unit included in the census counts; and 

Whereas, Such new procedures are certain to more accurately reflect demographic patterns and thus correct the distortions created by the current law; now, therefore, be it

Resolved, That the Council of the city of New York calls on the New York State Legislature to amend the Election Law so that prisoners are counted as residents of the county in which they reside prior to incarceration, rather than as residents of the county in which they are detained.

DMB

11/2/09

Res. No. 2261
Resolution calling upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the general welfare of all citizens are equitably and appropriately distributed. 

By Council Member Seabrook

Whereas, On January 10, 1867, the State of New York ratified the Fourteenth Amendment to the United States Constitution, which repealed the three-fifths compromise, a relic of the pre-abolition period  that counted only sixty percent of the enslaved population for the purposes of apportionment in the House of Representatives; and

Whereas, The Fourteenth Amendment also broadened the definition of citizenship to include former slaves and their descendents, and guaranteed all citizens the rights to due process and equal protection by the government; and


Whereas, In the 1960s, the Supreme Court determined that the Equal Protection Clause of the Fourteenth Amendment supported the rule of “one person, one vote,” which sought to avoid lopsided representation in government by requiring that in each state the legislative districts contain similarly-sized populations; and


Whereas, The United States Census currently counts incarcerated individuals as residents of the census tract in which they are imprisoned; and


Whereas, Over two million people are currently serving time in correctional facilities throughout the United States; and

Whereas, Most correctional facilities in the United States are not located in or close to the prisoners’ pre-incarceration census tracts; and

Whereas, Despite being home to just one-fifth of the country’s population, non-metropolitan areas account for three-fifths of new prison construction; and

Whereas, Only two states permit incarcerated individuals to vote in elections, and both states require that the person vote via absentee ballot from their pre-incarceration address; and

Whereas, Including non-voting prison populations in a correctional facility’s census tract artificially strengthens the voting power of that tract’s non-prisoner population at the expense of the residents of the prisoners’ pre-incarceration census tract; and

Whereas, Inaccurate census data further disadvantages certain communities by reducing their share of government resources that are distributed on the basis of population size; and

Whereas, Excluding prisoners from their pre-incarceration census tract disproportionately harms Black and Latino communities, who experience higher rates of incarceration than other racial groups; and

Whereas, Including prisoners in a correctional facility’s census tract also compromises the accuracy of the data since nearly 800,000 people in local jails are either awaiting trials or serving short sentences; and

Whereas, The New York State Constitution explicitly states that no person shall be deemed to have gained or lost a residence, by reason of his or her presence or absence while confined in any public prison; and

Whereas, The inclusion of incarcerated individuals in a correctional facility’s census tract results in disproportionality, malapportionment and urban underrepresentation in the United States House of Representatives and the New York State Legislature; and

Whereas, This practice is a nullification of the principles of “one person, one vote,” of the equal protection clause and of the inherent voter protections found in the Fourteenth Amendment, Fifteenth Amendment, Nineteenth Amendment, Twenty-Fourth Amendment and all subsequent voter rights resolutions adopted by the United States Congress; and
Whereas, Congressman Edolphus Towns, in his capacity as the Chair of the Committee on Oversight and Government Reform, and Congressman William Clay, in his capacity as the Chair of the Sub-Committee on the Census, have the ability to initiate procedures within the Congress that would lead to a house resolution enforcing a fair decennial Census enumeration policy; and

Whereas, For the sake of our city’s most disenfranchised communities, it is imperative that incarcerated juveniles and adults be counted in the census tract of their pre-incarceration residence; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the general welfare of all citizens are equitably and appropriately distributed.
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