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THE NEW YORK CITY COUNCIL

LATONIA MCKINNEY, DIRECTOR, FINANCE DIVISION
COMMITTEE ON FINANCE
HON. JULISSA FERRERAS-COPELAND, CHAIR

August 8, 2017
PRECONSIDERED INT. NO. 1677:
By Council Member Ferreras-Copeland (by request of the Mayor) 
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to a wireless communications surcharge
ADMINISTRATIVE CODE:
Adds §§11-2343(d), 11-2351 and 11-2352 to the Administrative Code
I. Introduction

On August 8, 2017, the Committee on Finance, chaired by Council Member Julissa Ferreras-Copeland, will hold a hearing on a Preconsidered Introduction (Int.), sponsored by Council Member Ferreras-Copeland (by request of the Mayor), A Local Law to amend the administrative code of the city of New York, in relation to a wireless communications surcharge. This is the first hearing on this legislation, which will be introduced to the full Council on August 9, 2017. Representatives from the New York City Department of Finance (DOF) and other interested parties have been invited to testify at today’s hearing.
II. Background

Since 2002, New York City has imposed a surcharge of 30 cents per month on wireless communication service in the City. The surcharge is imposed on every wireless communication device and is reflected and made payable on bills rendered for wireless communication service that is provided to a customer whose primary place of use is within the City.
 Wireless telecommunications service users pay the surcharge to service suppliers, who then remit it to the City.
 Suppliers are permitted to retain an administrative fee of 2% of their collections.
 Revenue from the surcharge is used to pay for the costs associated with the design, construction, operation, maintenance, and administration of public safety communications networks serving the City.
 Both the DOF Commissioner and Director of the Office of Management and Budget must separately account for, and keep adequate books and records of the amount and source of, all such collections, as well as the amount and purpose/object of any expenditures made from these funds.

The City was initially authorized to adopt a wireless communications surcharge pursuant to Chapter 93 of the Laws of 2002, signed by then-Governor George Pataki.
 As part of legislation enacting various provisions related to taxes within the City, the law empowered the City to impose a 30-cent surcharge on wireless communications devices.
 The charge was reflected and made payable on bills rendered for wireless communications service that was provided to a customer whose place of primary use was within the City.
 Pursuant to this authorization, the Council enacted Local Law 15 of 2002 in July 2002, amending the Administrative Code to add this surcharge.
 The Fiscal Impact Statement prepared by the Council at the time noted that “realized revenue from this surcharge would help fund much needed new security measures stemming from the attack on the World Trade Center.”
 
In April 2017, as part of the New York State Budget, the Legislature passed, and Governor Andrew Cuomo signed into law, a new provision that superseded the existing authorization.
 This new provision required the City to enact a new local law related to wireless communications surcharges by September 1, 2017 (to begin collections on December 1, 2017).
 The new authorization differs from existing law in several ways: (1) the surcharge will now be administered by the New York State Department of Taxation and Finance (rather than the City), (2) wireless service suppliers will be entitled to an administrative fee of 3% (over the current 2%) of its collections, and (3) the City must now include a 30-cent surcharge on each retail sale of prepaid wireless communications service.
 According to a 2015 survey conducted by the New York City Department of Consumer Affairs, approximately 30.1 percent of City residents use prepaid (monthly or pay as you go) service.

The Office of Management and Budget assumed the continuation of the current surcharge in the Fiscal 2018 Adopted Financial Plan, representing a total of $19 million in Fiscal 2018.
 Based on an analysis by the New York City Council Finance Division, if the City elects not to adopt the new legislation, there would be a shortfall of $11.1 million in Fiscal 2018. If the City adopts the new legislation, revenues in Fiscal 2018 would increase by $4.8 million above Plan.  The new legislation would increase the annual revenue from the surcharge from the current $19 million to $27.2 million.
III. Analysis of Preconsidered Int. No.
Section 1 of the Preconsidered Int. would amend Section 11-2343 of the Administrative Code (the Code) to add a new subdivision d. Section 11-2343(d) would establish that no surcharge shall be imposed pursuant to Chapter 23-B of Title 11 of the Code, governing the wireless communications surcharge, on or after December 1, 2017. 
Section 2 of the Preconsidered Int. would add a new Chapter 23-C to Title 11 of the Code entitled “Wireless Communications Surcharge.” The section would additionally add to Chapter 23-C a new Section 11-2351, entitled “Surcharge on wireless communications service” and a new section 11-2352, entitled “Surcharge on the retail sale of each prepaid wireless communications service.”
Subdivision a of new section 11-2351 would impose within the city of New York, in accordance with the provisions of Tax Law 186-g, a surcharge on wireless communications service. The surcharge is defined the same as in Tax Law §186-g(2)(b).
 Subdivision b would establish that the surcharge be imposed at a rate of thirty cents per month on each wireless communications device in service during any part of the month. Subdivision c would require wireless communications service suppliers to add the surcharge to the billings of their customers beginning on December 1, 2017.

Subdivision a of new section 11-2532 would impose within the city of New York, in accordance with the provisions of Tax Law §186-g, a surcharge on prepaid wireless communications service. The surcharge is defined the same as in Tax Law 186-g(c).
 Subdivision b would establish that the surcharge be imposed at the rate of thirty cents per retail sale. Subdivision c would require prepaid wireless communications sellers to collect the surcharge from their customers beginning on December 1, 2017.
Section 3 would establish that this local law takes effect December 1, 2017.

Preconsidered Int. No.

By Council Member Ferreras-Copeland (by request of the Mayor)

..Title

A Local Law to amend the administrative code of the city of New York, in relation to a wireless communications surcharge

..Body

Be it enacted by the Council as follows: 
Section 1. Section 11-2343 of the administrative code of the city of New York is amended by adding a new subdivision (d) to read as follows:

(d) Notwithstanding any provision of law to the contrary, no surcharge shall be imposed pursuant to this chapter on or after December 1, 2017.


§ 2. Title 11 of the administrative code of the city of New York is amended by adding a new chapter 23-C to read as follows:

Chapter 23-C

Wireless Communications Surcharge


§ 11-2351 Surcharge on wireless communications service.

(a) There is hereby imposed within the territorial limits of the city of New York, in accordance with the provisions of section 186-g of the tax law, a surcharge on wireless communications service, as such surcharge is described in paragraph (b) of subdivision 2 of section 186-g of the tax law.

(b) Such surcharge shall be imposed at the rate of thirty cents per month on each wireless communications device in service during any part of the month.

(c) A wireless communications service supplier shall begin to add such surcharge to the billings of its customers on December 1, 2017.


§ 11-2352 Surcharge on the retail sale of each prepaid wireless communications service.

(a) There is hereby imposed within the territorial limits of the city of New York, in accordance with the provisions of section 186-g of the tax law, a surcharge on prepaid wireless communications service, as such surcharge is described in paragraph (c) of subdivision 2 of section 186-g of the tax law.

(b) Such surcharge shall be imposed at the rate of thirty cents per retail sale.

(c) A prepaid wireless communications seller shall begin to collect such surcharge from its customers on December 1, 2017.

§ 3. This local law takes effect December 1, 2017.

� L.L. 15/2002 (July 10, 2002). The surcharge currently applies only to contracts for post-paid wireless communication service and not to pre-paid wireless communication service.


� N.Y.C. Admin. Code §11-2344(a)


� Id. at §11-2344(b)


� Id. at §11-2343(b)


� Id. at §11-2346(a)


� 2002 Sess. Law News of N.Y. Ch. 93, Part F (A. 11817, S. 7783) (McKinney's) 


� N.Y. County Law §308-a(1)


� Id.


� L.L. 15/2002 


� Council of the City of New York Finance Division, Fiscal Impact Statement: Intro. No. 218 (June 5, 2002), available at � HYPERLINK "http://legistar.council.nyc.gov/View.ashx?M=F&ID=883107&GUID=BFA287C9-718A-4C22-95C1-D75B65DAEB5C" �http://legistar.council.nyc.gov/View.ashx?M=F&ID=883107&GUID=BFA287C9-718A-4C22-95C1-D75B65DAEB5C� 


� 2017 Sess. Law News of N.Y. Ch. 59, Part EEE (A. 3009C) (McKinney's) 


� Id.


� Id.


� New York City Department of Consumer Affairs, New York City Mobile Services Study 7 (November 2015), available at � HYPERLINK "https://www1.nyc.gov/assets/dca/MobileServicesStudy/Research-Brief.pdf" �https://www1.nyc.gov/assets/dca/MobileServicesStudy/Research-Brief.pdf� 


� City of New York, Mayor’s Office of Management and Budget, Adopted 2018 Financial Plan Revenue 2017-2021 52 (June 8, 2017), available at � HYPERLINK "http://www1.nyc.gov/assets/omb/downloads/pdf/adopt17-rfpd.pdf" �http://www1.nyc.gov/assets/omb/downloads/pdf/adopt17-rfpd.pdf� 


� Tax Law 186-g(2)(b) establishes that “[s]uch surcharge on wireless communications service provided to a wireless communications customer with a place of primary use in a city or county authorized to impose the surcharge by this subdivision shall be imposed at the rate of thirty cents per month on each wireless communications device in service during any part of the month. The surcharge must be reflected and made payable on bills rendered to the wireless communications customer for wireless communications service.” N.Y. Tax Law § 186-g(2)(b)


� Tax Law 186-g(2)(c) establishes that “[s]uch surcharge on the retail sale of each prepaid wireless communications service, whether or not any tangible personal property is sold therewith, shall be imposed at the rate of thirty cents per retail sale within a city or county authorized to impose the surcharge by this subdivision. A sale of a prepaid wireless communications service occurs in such city or county if the sale takes place at a seller's business location in such city or county. If the sale does not take place at the seller's place of business, it shall be conclusively determined to take place at the purchaser's shipping address in such city or county or, if there is no item shipped, at the purchaser's billing address in such city or county, or, if the seller does not have that address, at such address that reasonably reflects the customer's location at the time of the sale of the prepaid wireless communications service.” N.Y. Tax Law § 186-g(2)(c) 
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