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INTRODUCTION


On April 30, 2013, the Committee on Housing and Buildings, chaired by Council Member Jumaane Williams, jointly with the Committee on Aging, chaired by Council Member Margaret Chin, will hold a hearing on Int. No. 129, A Local Law to amend the administrative code of the city of New York, in relation to remedies for breach of the duty of an owner to refrain from harassment of tenants. Those invited to testify at today’s hearing include the New York City Department of Housing Preservation and Development (HPD), the New York City Department for the Aging (DFTA), legal services providers, tenants advocacy organizations, advocates for seniors, and interested members of the public.  

BACKGROUND

As housing vacancies in New York City continue to remain at extremely low levels, some of those living in rent controlled and rent stabilized units face undue pressure to leave apartments they have called home for decades. Landlords and building owners often have a strong financial incentive to remove their buildings or individual apartments from rent-regulation so that the units can be leased or sold at market rates.
 State and local laws provide mechanisms for the deregulation of units, yet some landlords turn to harassment to speed this process. 

New Yorkers face a number of obstacles to maintaining affordable housing. Despite the recent recession, rent levels in New York City rose continuously between 2005 and 2011, with median lease rents increasing 25 percent while net incomes rose only 17 percent during the same period.
 Concurrently, the City’s stock of rent-regulated apartments has steadily declined. As of 2011, only 38,000 rent controlled apartments remained in New York City, down from over 52,000 in 1999 and 155,000 in 1987.
 Rent stabilized units are more prevalent, comprising 45 percent of rentals in the City and numbering just under 987,000, a slight decline from 2008 when such units comprised 47 percent of rental units.
 Generally, available housing in New York City remains scarce, with a rental vacancy rate of just three percent.
 


The extremely competitive housing market in the City requires many to take on high housing costs. Half of New York City renters pay more than a third of their income in rent, and thus are considered cost burdened by the United States Department of Housing and Urban Development.
 Households making less than $20,000 annually face even more daunting rents, paying an average of 71 percent of their income for housing.
 The cost burdens associated with New York City rents weighs heavily on many New Yorkers. According to a survey of approximately 50,000 New Yorkers conducted in late 2013 as part of the “Talking Transition” forums, 68 percent ranked the housing affordability in their neighborhood as “bad” and the same proportion felt affordability was “getting worse.”


In addition to limited vacancies, low (and often fixed) incomes present a barrier to remaining in desirable and affordable housing.
 According to United States Census Bureau estimates, 19 percent of New York City residents age 65 and over live below the poverty line.
 For 2012, the overall poverty rate for New York City was 21.2 percent, an increase from 20.1 percent in 2010.
 The combination of limited income and limited affordable housing stock in New York City, along with the system of rent regulation, creates extremely high stakes for landlords and those that may be pressured into leaving their homes. 
Rent Regulation in New York City
New York’s system of rent regulation can be traced back to federal price controls on rent implemented during World War II.
 Rent price controls were implemented nationwide to combat inflation during the war and contained some of the same protections for tenants found in current City law, such as the right to automatic lease renewals.
 Following the end of World War II, New York State continued the wartime rent-control system, in part to “prevent speculative, unwarranted and abnormal increases in rents.”
 In 1962, the administration of rent control was conferred upon the City due to the State Legislature’s finding that an emergency continued to exist in regard to the shortage of available rental apartments.
 As the Legislature felt that the “policy should be administrated locally” by a New York City agency,
 the Mayor of New York City was required to establish a “city housing rent agency to administer the regulation and control of residential rents and evictions.”
  
In 1969, the Council enacted the Rent Stabilization Law, which established rent limits for (1) buildings that were built after 1947 and had six or more units and (2) previously decontrolled units in buildings that were built before 1947 and had six or more units.
 The law included provisions limiting the eviction of tenants who are subject to rent control and established the Rent Guidelines Board (RGB), which determines the permissible rent increases for rent stabilized tenants.
 Though, in 1983, the State transferred responsibility for rent regulation to the New York State Department of Housing and Community Renewal, now known as the Division of Homes and Community Renewal (HCR),
 rent control laws promulgated by the City were left largely intact.
 However, State vacancy decontrol measures, known as the Urstadt law, prohibits New York City government from enacting more stringent protections for New York City tenants.

During the term of the lease or rent cycle, rent regulated tenants are provided certain protections. For rent controlled units, the landlord must provide “essential services” which may include, but are not limited to, repairs, maintenance, the furnishing of light, heat, hot and cold water, elevator service, kitchen, bath and laundry facilities and privileges, janitor service and removal of refuse.
 For rent stabilized units, the landlord must provide “required services,” which include all essential services, except for kitchen, bath, and laundry facilities and privileges, as well as certain ancillary services such as garage and recreational facilities.
 When required or essential services are not maintained or a tenant’s rights are otherwise violated, a tenant may seek a rent reduction order from the HCR.
  If HCR finds that the landlord failed to maintain required or essential services, it must reduce the legal rent of the apartment.
  
Rent Control

Under the rent control system in New York City, the rent a landlord may charge is based on the Maximum Base Rent system in which a maximum rent is set for each unit for a two-year period.
 A landlord may increase individual rents owed up to 7.5 percent in a single year, not to exceed the Maximum Base Rent.
 Tenants of rent controlled units also pay a pass-along charge for heating fuel provided by the landlord, which can cost tenants between $25 and $40 per room each month.
 In order to qualify for rent control protections, a tenant must continually reside in a unit since July 1, 1971.
 If a tenant resides in a single or two-family home, they must have continuously lived in that unit since March 31, 1953 to qualify for rent control protections.
 The RGB estimates that the median age of the tenants of rent controlled units is 70, with a median annual income of $28,000.
 
When a rent controlled apartment is vacated by a tenant that has resided there continuously for the requisite period of time, the property becomes rent stabilized or is removed from regulation, generally becoming stabilized if the building has six or more units.
 Family members may continue to live in a rent controlled apartment following the death or departure of the original tenant if they also lived in the units for the two immediately preceding years.
 Senior citizens and the disabled may take over a rent controlled unit of a family member if they lived in the unit for at least one year preceding the death or departure of the original tenant.
 Units in buildings with six or fewer units become completely deregulated following the death or departure of a tenant receiving rent control protections.
 

Rent Stabilization 

Rent stabilization generally applies to New York City buildings of six or more units built between February 1, 1947 and January 1, 1974.
 Additionally, units in buildings constructed after March 1969 are eligible for rent stabilization if builders received certain tax benefits.
 The RGB is authorized to annually adjust the maximum rate or rates of rent for rent stabilized units in order to protect tenants from sharp price increases.
 Rent stabilization law also guarantees tenants the right to lease renewals.
 

Units may be removed from the rent stabilization program when the rent a landlord may charge reaches a ceiling amount, if tenant’s income rises above a certain level, or if a unit becomes vacant and the rent at which such a unit could be legally offered is above a ceiling amount.
 In 2011, the State Legislature raised the minimum amount of monthly rent that must be due before a landlord can petition for deregulation from $2,000 to $2,500 and the annual income limit from $175,000 to $200,000.
 
Tenant Harassment
The financial benefits associated with deregulation of rent controlled and rent stabilized apartments may lead some landlords and building owners to hasten the process by encouraging tenants to move out prematurely. In 2008, the New York Times documented the practices of private investments firms that bought thousands of rent-regulated units in the City with the stated goal of increasing their investment after existing tenants left their units.
 Following these acquisitions, tenants reported patterns of harassment by the building management, including being sued repeatedly for allegedly unpaid rent, receiving false notices of unpaid rent, accusations of illegal subletting, and being sent lease termination and non-renewal letters.
 The next year, a group of residents of a rent-regulated building in Chinatown owned by Madison Capital brought suit against the landlord, alleging practices such as refusing to make repairs and calling police to tenant meetings.

New York State attempted to quell tenant harassment practices in 2010 when then-New York State Attorney General Andrew Cuomo brought a lawsuit against Vantage Properties.
 The State accused Vantage of attempting to force rent-regulated tenants out by bringing frivolous Housing Court eviction proceedings and serving legal notices without merit so that their units could be re-let with higher rents.
 Shortly after the State announced its legal plans, Vantage agreed to settle the claims with the State for $1 million, with monies going to harassed tenants and to non-profits providing legal and educational services to tenants.
 
Reports of tenant harassment have continued despite legal overtures by the State. In 2011, a group of tenants brought a class-action lawsuit against the Pinnacle Group following allegations that the landlord intimidated and harassed tenants in an attempt to secure their early departure from rent-regulated units.
 Pinnacle agreed to settle the lawsuit for $2.5 million.
 In March 2012, the New York Daily News reported on a pending lawsuit by a 71 year old tenant of a Jamaica apartment, claiming that the superintendent of his rent-regulated unit spat, insulted, and intimidated him in order to encourage him to vacate the apartment.
 In April 2013, the Committee on Aging held an oversight hearing regarding harassment of elderly tenants and heard testimony from numerous legal services providers that tenant harassment continues despite the enactment of the Tenant Harassment Act and that the law could be strengthened to help improve outcomes for tenants.

Legal Protections Afforded to Tenants 
Landlord harassment of tenants can violate a number of State and local laws, depending on the severity of the harassment and its consequences. Landlords are prohibited from willfully and intentionally interfering with any tenant’s “quiet enjoyment” of their unit.
 State regulations prohibit any conduct that interferes with or disturbs “the privacy, comfort, peace, repose or quiet enjoyment” of rent stabilized tenants or that “is intended to cause the tenant to vacate such housing accommodation” or waive any of their legally granted rights.
 Tenants of rent-regulated units may bring complaints to the Enforcement Unit of the State DHCR, which was established specifically to respond to complaints of harassment of rent-regulated tenants.
 Harassment of a rent-regulated tenant is a criminal offense under State law and if any tenant is physically harmed by a landlord engaged in harassment, such acts are considered a Class E felony.


Landlords can also be denied financial and legal rights following tenant harassment. State law disallows free market status to loft units held by owners found guilty of harassment.
 Local law forbids the decontrol of rent control units vacated due to harassment, prohibits high rent vacancy decontrol of rent stabilized units vacated due to harassment, and prevents a landlord from collecting a vacancy increase from the next tenant who occupies the unit following the departure of a harassed tenant.
 If a tenant is found to have been harassed, the State DHCR may impose fines against the landlord or owner and bar any future rent increases.
 Additionally, any tenant, regardless of the rent-regulated status of their unit, that is unlawfully evicted may be awarded treble damages against landlords.

The Tenant Protection Act
In 2008, the Council passed and Mayor Michael Bloomberg signed into law the Tenant Protection Act.
 The Act prohibits owners from harassing lawful tenants, defining harassment broadly as any act or omission by or on behalf of an owner that causes or is intended to cause a lawful occupant to vacate an apartment unit or forgo any occupancy rights.
 Under this definition, harassment would include one or more of the following acts or omissions: a) using force or implying that force will be used against a person lawfully occupying a dwelling unit; b) repeatedly interrupting or discontinuing essential services or an interruption or discontinuance of an essential service for an extended duration or of such significance as to substantially impair habitability; c) failing to comply with the provisions of local law which require an owner to correct conditions that led HPD to issue a vacate order; d) commencing repeated baseless or frivolous court proceedings against any person lawfully occupying an apartment; e) removing belongings of any person lawfully entitled to occupancy; f) removing the door or lock of the apartment entrance or replacing the lock on the door without providing lawful occupants with a new key; and/or g) repeatedly allowing or causing any other act or omission that interferes or is intended to interfere with the peace, repose, quiet, or comfort of any lawful occupant.

The Act provides that if a court finds harassment occurred or was permitted to occur, a civil penalty between $1,000 and $5,000 may be imposed for each dwelling unit where the violation occurred.
 Further, a court could then issue an order directing a landlord or owner and anyone acting on their behalf to cease engaging in the acts of harassment found by the court to have occurred and to refrain from performing any other acts of harassment.

Landlords and owners also receive a number of protections under the Act. If an owner seeks to dismiss a tenant harassment claim, they may also seek a court order enjoining the tenant from filing any more judicial proceedings claiming harassment unless the tenant obtains prior leave of the court, provided the owner is seeking dismissal of the case on the basis that is frivolous and that two claims of harassment by the tenant on the merits were dismissed within two years and that all three proceedings were filed within the ten preceding years.
 Additionally, a court may order a tenant to pay attorney’s fees to the owner if a case were found to be frivolous.

ANALYSIS 
Section one of Int. No. 129 would amend section 27-2115 of the Administrative Code (the Code) to increases the civil penalty that is applied if a court finds that harassment of a tenant has occurred from $1,000 to $5,000 to $5,000 to $10,000. 
Section two of Int. No. 129 adds a new paragraph 6 to subdivision m of section 27-2115 of the Code. New paragraph 6 would require the Department of Housing Preservation and Development (HPD) to post on its website any finding by a court of tenant harassment, including the address of the unit where the harassment occurred, the unit owner’s name, the civil penalty imposed, the date such penalty was imposed, and whether the court issued an order restraining the owner from further harassment. HPD would be required to post such information within 30 days of such a finding. 
Section three of Int. No. 129 states the law would take effect ninety days following its enactment. However, HPD must take all necessary action, including the promulgation of rules, prior to such effective date.
Int. No. 129
By Council Members Chin, Williams, Barron, Johnson, Palma, Reynoso, Rose, Rosenthal and Mendez
A LOCAL LAW
To amend the administrative code of the city of New York, in relation to remedies for breach of the duty of an owner to refrain from harassment of tenants.
Be it enacted by the Council as follows:
Section 1. Paragraph 2 of subdivision m of section 27-2115 of the administrative code of the city of New York is amended to read as follows:

(2) If a court of competent jurisdiction finds that conduct in violation of subdivision d of section 27-2005 of this chapter has occurred, it may determine that a class c violation existed at the time that such conduct occurred. Notwithstanding the foregoing, such court may also issue an order restraining the owner of the property from violating such subdivision and direct the owner to ensure that no further violation occurs, in accordance with section 27-2121 of this chapter. Such court shall impose a civil penalty in an amount not less than [one] five thousand dollars and not more than [five] ten thousand dollars for each dwelling unit in which a tenant or any person lawfully entitled to occupancy of such unit has been the subject of such violation, and such other relief as the court deems appropriate. It shall be an affirmative defense to an allegation by a tenant of the kind described in subparagraphs b, c and g of paragraph forty-eight of subdivision a of section 27-2004 of this chapter that (i) such condition or service interruption was not intended to cause any lawful occupant to vacate a dwelling unit or waive or surrender any rights in relation to such occupancy, and (ii) the owner acted in good faith in a reasonable manner to promptly correct such condition or service interruption, including providing notice to all affected lawful occupants of such efforts, where appropriate.


§ 2. Subdivision m of section 27-2115 of the administrative code of the city of New York is amended by adding a new paragraph 6 to read as follows:


(6) The department shall post on its website information regarding any finding by a court of competent jurisdiction that conduct in violation of subdivision d of section 27-2005 of this chapter occurred, including, at a minimum: (i) the address of the unit that was the subject of such a violation; (ii) the name of the owner of such unit; (iii) the civil penalty imposed for such violation; (iv) the date such penalty was imposed; and (v) whether an order restraining the owner of such unit from violating subdivision d of section 27-2005 of this chapter was issued. Such information shall be posted no later than thirty days following an issuance of such a finding. 

§ 3.  This local law shall take effect ninety days after its enactment, provided, however that the commissioner may promulgate any rules and take such actions as are necessary prior to such effective date.
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