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INT. NO. 250-A:

By Council Members Gennaro, Chin, Palma, Van Bramer, The Speaker (Council Member Quinn), Rodriguez, Rivera, Dromm, Vacca, Brewer, Dickens, Crowley, Eugene and King

TITLE:
A Local Law in relation to raising the sales age from eighteen to twenty-one years for cigarettes and tobacco products and establishing a sales age of twenty-one years for electronic cigarettes.
ADMINISTRATIVE CODE:
Amends section 17-706 of chapter 7 of title 17 of the administrative code of the city of New York.

INT. NO. 1021-A:

By Council Members Arroyo, Cabrera, Chin, Comrie, Jr., Dromm, Fidler, King, Lander, Lappin, Rodriguez, Levin, Vann, Vacca, Palma, Gennaro, Koslowitz, Van Bramer, Koo, Crowley, Eugene and Recchia, Jr. (by request of the Mayor)

TITLE:
A Local Law in relation to the sale of cigarettes and tobacco products, and the regulation of retail dealers and wholesale dealers of cigarettes, and repealing section 17-707 of the administrative code of the city of New York, relating to requiring public health messages where tobacco advertisements appear.
ADMINISTRATIVE CODE:
Amends subdivision 7 of section 11-1301; amends section 11-1304 by adding a new subdivision d; amends chapter 40 of title 11 by adding new sections 11-4023 and 11-4024; amends section 17-176; amends title 17 by adding a new section 17-176.1; amends subdivision r of section 17-702; amends section 17-702 by adding new subdivisions w, x, y, z and aa; amends section 17-703; amends title 17 to add a new section 17-703.1; amends title 17 to add a new section 17-703.2; amends section 17-704; amends section 17-705; repeals section 17-707; amends section 17-709; amends subchapter 1 of title 17 of by adding a new section 17-709.1; amends subdivisions a, b, c and e of section 17-710; amends section 17-710 by adding a new subdivision g; amends subdivisions a and j of section 17-713; amends section 17-715; amends section 17-716; amends section 17-717; amends section 17-718; amends subdivision f of section 20-201; amends subdivision d of section 20-202, subparagraph C of paragraph 1 of subdivision d and paragraph 4 of subdivision d; amends section 20-207, and adds a new subdivision c.
I.  Introduction
On Tuesday, October 29, 2013 the New York City Council Committee on Health, chaired by Council Member Maria del Carmen Arroyo, voted in favor of Int. Nos. 250-A and 1021-A by a vote of 8 to 0.  The Committee previously heard these bills on May 2, 2013.  
II.  BACKGROUND

On May 2, 2013, the Committee on Health, chaired by Council Member Maria del Carmen Arroyo, held a hearing on Int. No. 250-A, a local law to amend the Administrative Code of the City of New York (the Code), in relation to raising the legal tobacco products sales age to twenty-one years, and Int. No. 1021-A, a local law to amend the Code, in relation to the sale of cigarettes and tobacco products, the regulation of retail dealers and wholesale dealers of cigarettes, and repealing subdivision c of section 17-176, relating to an exemption from such section, and repealing section 17-707, relating to requiring public health messages where tobacco advertisements appear.  Amendments were made to both of these bills subsequent to that hearing.
A.  Smoking and Tobacco Use:  Health and Economic Impact
Tobacco use is the leading cause of preventable, premature death in the United States and New York City.
  In the United States, smoking is responsible for about one in five deaths annually or about 443,000 deaths per year.
  In New York City, smoking claims the lives of approximately 7,000 New Yorkers ages 30 years and older and approximately 2,200 premature deaths each year.
  According to the Centers for Disease Control and Prevention (CDC), tobacco use causes more deaths each year than the total number of deaths combined from the human immunodeficiency virus (HIV), illegal drug use, alcohol use, motor vehicle injuries, suicides and murders.
  As the American Cancer Society underscores, because “cigarette smoking and tobacco use are acquired behaviors—activities that people choose to do—smoking is the most preventable cause of death in our society.”
  
Smoking causes the overwhelming majority of lung cancer deaths—an estimated 90% of all lung cancer deaths in men and 80% of all lung cancer deaths in women
—and causes many other types of cancer, including cancers of the throat, mouth, nasal cavity, esophagus, stomach, pancreas, kidney, bladder, and cervix, and acute myeloid leukemia.
  Smoking also increases the risk of other diseases, including coronary heart disease, stroke and lung disease.


Smoking claims more than just lives; it causes substantial economic impact.  The American Cancer Society reports that smoking causes more than $193 billion in health-related costs each year, including both medical costs and the cost of lost productivity due to smoking.
  Between 2000 and 2004, productivity losses due to smoking among workers cost the US economy an average of almost $97 billion per year.
  Smoking-related illnesses cost New Yorker state residents billions of dollars annually in health care costs and lost productivity.

B.  Recent Initiatives to Combat Smoking & Tobacco Use
Over the past decade, New York City has taken significant steps to combat smoking and tobacco use, from initiatives aimed at reducing tobacco use among adults to those designed to prevent youth from starting to use cigarettes and tobacco products.  Such initiatives have included (1) the imposition of high cigarette excise taxes
; (2) educational media campaigns on the risks of tobacco use
; (3) cessation programs designed to help people quit
; and (4) restrictions and regulations on the sale and use of tobacco products.
  
Between 2002 and 2010, the prevalence of adult smoking in the City decreased from 21.5% in 2002 to 15.5% in 2012, a 28% reduction.
  The prevalence of smoking among youth has also declined dramatically, from 17.6% in 2001 to 8.5% in 2007.
  However, despite the significant drop in smoking among youth, youth smoking rates have plateaued since 2007, and remain at 8.5 percent as of 2011.
    
C.  Smoking Among Young Persons: Prevalence, Transition to Life-Long Smoking and Availability of Tobacco Products through Social Means
Currently, hundreds of thousands of New Yorkers smoke, including approximately 981,000 adults.
   However, the problem of youth smoking is acute.  Of young persons between eighteen and twenty-four years of age, approximately 100,000 currently smoke.
 Additionally, an estimated 19,000 New York City public high school students smoke.
  
There is overwhelming scientific evidence that life-long smokers start young.  In the City, 80% of smokers started smoking before they turned twenty-one.
  Nationally, the percentage of smokers who start young are similar: according to the United States Surgeon General, approximately 90% of current smokers started by the age of 18, and 99% started by age 26.
  The Surgeon General has found that almost no one starts smoking after age 25.
  Moreover, the transition from experimental to regular smoking typically occurs around twenty years old.
  
Evidence also suggests that young persons are more susceptible to becoming addicted to smoking.  According to the American Lung Association, people who begin smoking at an early age are more likely to develop a severe addiction to nicotine than those who start at a later age.
  Another study concludes that the onset of tobacco addiction among youth is rapid, noting that “a young cigarette smoker can begin to feel powerful desires for nicotine within two days of first inhaling . . . and about half of children who become addicted report symptoms of dependence by the time they are smoking only seven cigarettes a month.”
  These findings contradict previously held conceptions that people have to smoke at least five cigarettes a day over a long period of time before they become addicted to nicotine.
   The consequences of starting smoking young are profound:  roughly one third of all youth who become regular smokers before adulthood will eventually die from smoking.

Currently, it is illegal for persons under 18 to purchase cigarettes or other tobacco products in New York State.
  Nevertheless, studies suggest that friends are a common source of tobacco among underage youth.
  According to data from DOHMH, while the proportion of public high school students buying their own cigarettes from stores dropped between 1997 and 2011, the percentage of those who obtained cigarettes from someone else jumped from 40% to 52%.
  Often, the social sources of cigarettes for underage smokers are individuals who are just over the legal age:  one study found that 90% of people purchasing cigarettes for minors were between 18 and 20 years of age.
  Another study evaluating the potential efficacy of raising the legal purchase age of tobacco products to 21 found that high school students are less likely to come into contact with 21-year olds than 18-year olds in their social circles, which reduces the opportunity to access tobacco from legal buyers.
 
D.  Taxes and Enforcement:  Contraband Cigarettes & Illegal Sales of Cigarettes

Cigarette trafficking and illegal sales of cigarettes are a major problem in New York City.  Cigarette trafficking costs New York City and State hundreds of millions of dollars annually in foregone tax revenue.
  Criminal actors take advantage of the disparities in cigarette prices among states along the East Coast by trafficking cigarettes from low-tax jurisdictions like Virginia to high-tax jurisdictions like New York City, violating numerous laws in the process.
   For example, the state excise tax on a pack of cigarettes in Virginia is $0.30; in New York City, the combined excise tax is $5.85, including the $4.35 State tax and the $1.50 City tax.
   A trafficker smuggling 10,000 packs of cigarettes purchased legally in Virginia could make a profit of approximately $55,500 by reselling them in New York City, earning more than double the initial outlay.
 Several studies suggest the widespread availability of trafficked cigarettes. In a 2011 study of littered cigarette packs in New York City, only 39% of littered packs bore the proper New York City tax stamp; and among packs with out-of-state stamps, 71.4% were from Virginia.
  

Targeted investigations of 877 licensed retailers in 2012 by the New York City Department of Finance’s Sheriff’s Office found that 52% of the retailers possessed cigarettes without the required New York City tax stamp.
 In a 2010 survey, approximately 11% of New York City smokers reported purchasing their last pack of cigarettes from another person or on the street, presumably without payment of the City excise tax.
  

On a broader level, New York State’s Department of Health estimated that cigarette excise tax evasion deprived the State of $500 million in 2009.
  New York City’s cigarette tax revenue losses amount to a substantial portion of New York State’s losses.  Available evidence suggests the extent of cigarette tax revenue losses has likely increased since 2009.
  

Illegal sales to underage youth also remain a substantial problem.  In NYC, 25% of public high school students under 18 who smoke reported purchasing cigarettes in stores.
  
III.  EFFORTS TO COMBAT TOBACCO USE
“Tobacco 19” & “Tobacco 21” Laws

In an effort to combat youth smoking, several states and localities around the country have passed laws raising the legal tobacco products sales age to 19—which are sometimes known as “Tobacco 19” laws.  Alabama,
 Alaska,
 New Jersey
 and Utah
 are among the states that have raised the legal tobacco products sales age to 19.  In New York State, Nassau,
 Onondaga
 and Suffolk
 counties all have also raised the legal sales age to 19.  Among other goals, these laws aim to combat youth smoking and to limit the indirect sale of tobacco products to underage smokers who obtain the products from their older peers.
  
Currently no state in the country has a “Tobacco 21” law, although several towns in New England have passed such laws.
  In 2005, the Town of Needham, Massachusetts increased the legal sales age from eighteen to twenty-one.
  Needham’s experience suggests the measure worked in reducing the prevalence of young smokers.  Between 2006 and 2012, high school students in Needham who reported smoking declined from 13% to 5.5%, a decrease of over 50%.
  Other jurisdictions that have raised the minimum sales age have also experienced drops in youth smoking.  In 2007, England raised the minimum sales age from 16 to 18, and within two years, there was a 30% decline in smoking among youth between the ages of sixteen and seventeen.
  Also, younger students—those between eleven and fifteen—were one-third less likely to be regular smokers than they had been previously.
  Finally, a computer simulated study predicted that raising the legal sales age to 21 would reduce the smoking prevalence of adults by 30% and 82% among 14-17 year olds over a 50-year period.
 
Some critics have argued that studies demonstrating the efficacy of raising the minimum purchase age in reducing youth smoking are inconclusive.
 In addition, opponents of laws that raise the minimum sales age also cite lost profits and ineffectiveness as reasons against these laws.  A representative of the National Association of Convenience Stores stated that a higher minimum tobacco purchase age could cut into sales that make up 40% of gross revenues for the average convenience store.
  Furthermore, this representative argued, the law’s effectiveness might be undercut by younger smokers who travel outside the City to lower-age jurisdictions to purchase tobacco products.
  

In April 2013, New York State Senator Diane Savino and Assemblywoman Linda Rosenthal announced the introduction of a bill that would raise the legal age to purchase tobacco products to 21 across New York State.


Finally, this bill would raise the legal sales age of electronic cigarettes (e-cigarettes) from 18 to 21 years of age.  Under current New York State law, the minimum legal sales age for e-cigarettes is 18.
  Electronic cigarettes have emerged as an alternative to cigarettes.  Sales of electronic cigarettes doubled from nearly $300 million in 2011 to $600 million in 2012.
  According to data released by the CDC, the percentage of middle and high school students in the United States who have used e-cigarettes more than doubled from 2011 to 2012.
  Among high school students, the percentage who reported ever using an e-cigarette increased from 4.7 percent in 2011 to 10.0 percent in 2012.
  More than 1.78 million middle and high school students nationwide tried e-cigarettes in 2012.
  Electronic cigarettes are not regulated by the Food and Drug Administration (FDA) and contain nicotine, a potent and highly addictive substance, as well as potentially harmful chemicals.
  Although the long-term effects of electronic cigarette use require further study, the FDA has expressed concerns about their safety.
  Adolescents are more susceptible to the addictive properties of nicotine.
  Compared with adults, adolescents appear to display evidence of nicotine dependence at much lower levels of consumption.
  
Price Floors and Coupon Bans

In recent years, legislatures have sought to combat the sale of cigarettes and marketing to youth through regulations that limit the use of discounts in the sale of tobacco products.  According to a recent New York Times article, a Federal Trade Commission report issued in 2012 indicates that the tobacco industry spent $6.5 billion on discounts in 2010. 
  Experts have argued that discounts on cigarettes are one of the major ways cigarette makers “encourage price-conscious customers like teenagers and low-income smokers to buy.”
 Based on numerous studies, high tobacco prices reduce tobacco consumption among both youth, who are especially price-sensitive, as well as adults.
  According to the Campaign for Tobacco Free Kids, the “general consensus is that every 10 percent increase in the real price of cigarettes reduces overall cigarette consumption by approximately three to five percent, reduces the number of young-adult smokers by 3.5 percent, and reduces the number of kids who smoke by six or seven percent.”
  Cheap tobacco products may also be a barrier to quitting:  In a 2011 study of New York City smokers attempting to quit, 25% reported using a coupon or other discount on their last purchase, saving an average $1.25 per package of cigarettes.

A recent ordinance in Providence, Rhode Island bars retailers from accepting coupons for tobacco products or selling such items at a discount, for example, through multi-pack deals.
 One of the goals of the law was to combat youth smoking by prohibiting discounts that make cigarettes cheap.
  This law went into effect in January 2013.  Members of the tobacco industry challenged this law, but a federal district judge ruled in favor of Providence, defending the city’s right to regulate sales and prices.
  More recently, the United State Court of Appeals for the First Circuit also upheld this ordinance, holding that it did not violate the First Amendment.
  
Requiring price increases on packs of cigarettes is not new around the country; about half of all states, including New York, require wholesalers and retailers to increase the price of cigarettes by a certain percentage.
 These laws are generally intended to protect small retailers of tobacco products from competition by large chains which sell cigarettes below cost—a tactic referred to as “loss leading,” whereby a business sells a product at low price in order to draw in more business and stimulate demand of other products.
  Int. No. 1021-A, however, is distinguished from such “price formula” measures in both function and purpose:  First, it would specify a minimum price ($10.50) for all packs of cigarettes—rather than creating a formula that raises the cost of the pack by a certain percentage; and, second, it is designed to hinder sales to “low-income and minority smokers,” as opposed to protecting small business.
 
Finally, the increase in the price of cigarettes has arguably caused youth and young adults to migrate to cheaper tobacco products.  Little cigars, for example, appear virtually identical to cigarettes and cost substantially less.  Manufactured cigarillos, cigars and smokeless tobacco are also less expensive alternatives.  These products are not subject to New York City excise taxes and are often sold individually for one to two dollars.  Despite well-documented risks, smokers of all ages – especially youth and young adults in low-income urban areas – erroneously perceive cigars as less harmful than cigarettes, and increasingly opt for inexpensive cigars.
  New York City Department of Health and Mental Hygiene Commissioner, Thomas Farley, testified at the May 2 hearing that there has been a shift towards cigar use in New York City.
  According to the Commissioner, the proportion of youth smokers who smoke cigars exclusively nearly tripled from 2001 to 2009.
 

IV.
ANALYSIS
A.   Int. No. 250-A
Summary of Amendments to the Bill Since May 2 Hearing

Since the May 2 hearing, the bill has been amended in several ways:  Changes were made to the legislative findings in bill section 1.  In addition, a new bill section was added which contains the definition of “Electronic cigarette,” and “Electronic cigarettes” were added to the group of products for which the minimum legal sales age is 21. Finally, there are now three subdivisions to §17-706.  Under the version of this bill heard in May, there was a single provision containing both the age requirement for the sale of certain products and a requirement to post a sign relating to such age requirements.  The bill was amended to set forth three separate provisions:

Subdivision a would include a prohibition on the sale of certain products below the age of 21;

Subdivision b would include a prohibition on the sale of certain products below the age of 18; and

Subdivision c would include a requirement to post a sign in accordance with the rules developed by DOHMH;
Bill Analysis
Section one of Int. No. 250-A explains the intent of the bill, including findings on the human costs associated with tobacco use, the prevalence of youth smoking despite steps taken in New York City over the past decade to reduce adult tobacco use and prevent youth from starting to use tobacco, statistics on when youth start smoking, the susceptibility of youth to nicotine addiction, and the effectiveness of laws in other jurisdictions that have raised the legal sales age.  It also discusses the growing prevalence of electronic cigarette use among youth, and the dangers of nicotine addiction.  The bill finds that increasing the legal sales age for cigarettes, tobacco products and electronic cigarettes to twenty-one years will reduce smoking, tobacco use and electronic cigarette use among youth and young adults, decrease the likelihood that this age group will become smokers later in life, reduce high school students’ ability to access cigarettes, tobacco products and electronic cigarettes from current legal buyers, and improve the general health of all New Yorkers.


Section 2 of this bill would amend section 17-702 of the Administrative Code by adding a new subdivision bb.  This subdivision defines the term “electronic cigarette” to mean a battery operated device that contains nicotine and delivers vapor for inhalation.  It also includes in the definition of electronic cigarette any refill, cartridge, and any other component of an electronic cigarette.


Section 3 of this bill would make several changes to section 17-706.  It would create a new subdivision a which would raise the legal sales age of cigarettes and tobacco products from 18 years of age to 21 years of age and establish a new legal sales age of 21 for electronic cigarettes.  Additionally, this subdivision would raise the age—from twenty-five to thirty years of age—at which an individual is not required to show identification in order to purchase cigarettes, tobacco products or electronic cigarettes, if the individual reasonably appears to be at least that age.  It would create a new subdivision b, which would set the legal sales age for non-tobacco shisha, pipes, and rolling papers to age 18 or older.  Under this subdivision, an individual would not be required to show identification in order to purchase non-tobacco shisha, pipes, and rolling papers if the individual reasonably appears to be at least 25 years of age.  New subdivision c, this section would maintain the requirement that businesses post a sign pertaining to the minimum age requirements on the sale of cigarettes, tobacco products, electronic cigarettes, non-tobacco shisha, pipes and rolling papers, but would require that the business posts a sign in accordance with the rules of DOHMH.  Under this bill the minimum legal sales age for herbal cigarettes would remain 18 pursuant to §17-714 of the Code.
Int. No. 250-A would take effect 180 days after its enactment, provided that the Commissioner of DOHMH shall take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
B.  Int. No. 1021-A
Summary of Amendments to the Bill Since May 2 Hearing

Since the May 2 hearing, the bill has been amended in several ways:  Changes were made to the legislative findings in bill section 1.  In addition, the definition of tobacco product was amended to remove the term “made or derived from” tobacco when describing what a tobacco product means, so that a tobacco product now would mean “any product which contains tobacco.”  Also, the list of products which are included in the definition of tobacco product was expanded to include “tobacco-containing shisha.”  Bill section 5 is also amended to include a revised definition of tobacco product.  The definition of tobacco product is consistent throughout this bill.  The bill was also amended to clarify that the sealing of premises is limited to those locations where all such acts under §11-4023 occurred and to increase the period of time from two to three years for the purpose of calculating violations which would lead to sealing.   Section 17-703.1 (requiring the posting of a sign that cigarettes sold must bear a valid tax stamp, as created by bill section 10) was removed as a basis for sealing, and while violations of the minimum sales age remain a basis for sealing, a violation of the sign requirement would not be a basis for sealing.  Finally, the amended version clarifies that any devices, items or goods removed pursuant to this section would only be devices, items or goods used in connection with the acts that gives rise to a violation under this section.  

The legislation was also amended to delete the requirement that the “Listed price” be displayed for any cigarettes or tobacco products which are on display, to remove the civil penalty for such a violation, and to clarify that a retail dealer’s license that is suspended or revoked shall be a suspension or revocation of the license issued to the retail dealer for the place of business where such violation occurred.  Further, the legislation was amended so that the definitions of “Cigarette,” “Cigar” and “Little cigar” are included in §17-702 itself, and do not refer to §17-176.1 for definition (the definitions of these products in §17-176.1 do not change in the amended version of this bill).  The amended version also adds definitions for the terms “Shisha” and “Herbal cigarette.”  The requirement that employees or agents of retail dealers who handle the sale of cigarettes or tobacco products have photo identification has been deleted.     Amendments to §17-706 of Code were deleted.  The amended version adds §17-703 to the sections which shall be enforced by the Department of Consumer Affairs.  

Additionally, the amended version adds the term “and license revocation” in reference to the consequences for violations of subchapter 1 of chapter 7 of title 17 of the Code and deletes reference to violations of the rule promulgated pursuant to this subchapter.  This amended version increases the maximum civil penalty in a single day for a violation of §17-703.1 (requiring the posting of a sign that cigarettes sold must bear a valid tax stamp) from $250 to $500.  Penalties for violations of the minimum sales age would remain the same, but penalties for a violation of the sign requirement relating to the minimum sales age were decreased to not more than $500 in any single day.  The bill was also amended to remove §17-703.1 (requiring the posting of a sign that cigarettes sold must bear a valid tax stamp, as created by bill section 10) as a basis for revocation or suspension of a retail dealer license under both §§17-710 and 20-202 of the Code, and while it would keep violations of the minimum sales age as a basis for revocation or suspension, it would remove a violation of the sign requirement relating to the minimum sales age as a basis for revocation or suspension.  The bill also is amended to include the title “§ 20-207 Violations,” and to increase the period of time from two to three years for the purpose of calculating violations which would lead to sealing.  While the bill would keep violations of the minimum sales age as a basis for sealing, it would remove a violation of the sign requirement relating to the minimum sales age as a basis for sealing.  Finally, the legislation was amended to such that bill section 25 would not take effect until 180 days after its enactment.

Bill Analysis

Section one of Int. No. 1021-A explains the findings and intent of the bill, including findings on the prevalence of adult and youth smoking, the human and economic costs associated with tobacco use, the steps taken in New York City over the past decade to reduce adult tobacco use and prevent youth from starting to use tobacco, and the need for additional measures to combat tobacco use among youth and adults, among which is the need to increase the prices of tobacco products in order to lower the demand for such products.  The bill’s findings note that low-priced tobacco products remain widely available throughout the City through a number of sources, including through the sale of contraband cigarettes, the use of coupons and other price discounts on the sale of cigarettes and tobacco products, and the increasing migration from cigarettes to cheaper tobacco products.  The bill’s intent is to reduce the persistent availability of low-priced cigarettes and tobacco products by (1) reducing the illegal evasion of cigarette excise taxes; (2) banning the redemption of coupons and other price reduction instruments in the sale of cigarettes and tobacco products; (3) creating a price floor for a package of cigarettes and little cigars; and (4) requiring inexpensive cigars to be sold in packages of four.  

Section two of Int. No. 1021-A would amend §11-1301 of the Code to change the threshold at which an individual is presumed to be a retail dealer.  This bill section lowers such threshold from the possession or transportation at one time of 5,000 or more cigarettes to the possession or transportation at one time of 400 or more cigarettes.  

Section 3 would amend section 11-1304 of the Code by adding a new subdivision d.  New subdivision d would make it illegal for any person to sell, offer for sale, possess or transport any affixed or unaffixed false, altered or counterfeit cigarette tax stamps, imprints or impressions (hereinafter “illegal tax stamps”), but would not apply to (1) a person, other than a retail dealer, in possession of twenty or fewer affixed stamps,  (2) public officers or employees in performance of their official duties requiring possession of illegal tax stamps, or (3) any person authorized by the Commissioner of DOF or the Commissioner of the New York State Department of Taxation and Finance to perform law enforcement functions.  

Section 4 would amend chapter 40 of title 11 of the Code by adding new sections 11-4023 and 11-4024.  

· Section 11-4023 would grant the Commissioner of DOF authority to seal the premises of any person determined to have committed certain violations, and to remove, seal or make inoperable devices, items or good used in connection with such acts.    Such sealing would be limited to those places of business where the acts occurred.  Specifically, the bases for sealing consist of:

· the violation of §11-1303(a) or (b) of the Code (relating to relating to licensure of wholesale and retail dealers), §17-703 of the Code (relating to license required for any person engaging in acts of a wholesale or retail dealer, and as amended by bill section 9) or §20-202 of Code (relating to licensure of retail dealers, and as amended by bill section 26), on at least two occasions within a three-year period; or 

· the violation of any provision of chapter 13 of title 11 of the Code or any of sections §17-703 of the Code (relating to license required for any person engaging in acts of a wholesale or retail dealer, and as amended by bill section 9), §17-703.2 of the Code (containing provisions relating to tax stamps, as created by bill section 11), §17-704 of the Code (relating to the prohibition on out-of-package sales, and as amended by bill section 12), §17-705 of the Code (relating to age requirements of individuals handling the sale of tobacco products, and as amended by bill section 13), or subdivision a or b of §17-706 of the Code (pertaining to the minimum sales age requirements for certain products), §17-715 of the Code (relating to prohibiting the sale of flavored tobacco products to minors, and as amended by bill section 20) or §20-202 of the Code (relating to licensure of retail dealers, and as amended by bill section 25) on at least three occasions within a three-year period.  Note that §17-706 of the Code is amended by Int. No. 250-A to add subdivisions a and b.
This section also provides for the procedures for sealing premises, including: the requirement that a sealing order be posted, a description of the authorities empowered to enforce such an order and when they are authorized to act, the storage of items removed from a sealed premises and costs for removal or storage payable prior to the release of such removed items; the process for reclaiming such removed items and the provisions for a public sale of such removed items; the provisions for having a sealing order removed; the adjudicative procedure for challenging a sealing order; and the criminal penalty for removing a seal.  

· Section 11-4024 relates to the seizure and forfeiture of taxed and lawfully stamped cigarettes sold or possessed by unlicensed retail or wholesale dealers and flavored tobacco products.  This section empowers authorities to seize such products together with any vending machine or receptacle in which such products are held for sale.  Additionally, this section describes the procedures for such seizure, the forfeiture of certain seized products, legal review of such seizure by an aggrieved party, a public sale of any vending machine or receptacles seized or their redemption by the owner, and the destruction of seized cigarettes or flavored tobacco products.  

Section 5 of the legislation would amend §17-176 of the Code, which prohibits the distribution of tobacco products for commercial purposes at less than the basic cost of such products to members of the general public in public places or at public events.  It would also delete the existing subdivision c which contains an exemption that permits the serving of free samples of smoking tobacco or smokeless tobacco to persons of legal age in stores that sell tobacco products to the general public, and also exempts the distribution of tobacco products at less than basic cost by retailers, manufacturers or distributors to any employees of such companies.  It would also amend the definition of tobacco product in paragraph 6 of subdivision a by expanding the current definition of tobacco product to include any product which tobacco that is intended for human consumption, including any component, part or accessory of such product as well as any “cigar,” “little cigar,” “chewing tobacco,” “pipe tobacco,” “roll-your-own tobacco,” “snus,” “bidi,” “snuff,” “tobacco-containing shisha” or “dissolvable tobacco product.”  The definition excludes cigarettes or any product that has been approved by the United States Food and Drug Administration (FDA) for sale as a tobacco cessation product or for other medical purposes and that is being marketed and sold solely for such purpose.    
Section 6 adds a new section 17-176.1 to the Code, pertaining to the prohibition on the sale of discounted cigarettes and tobacco products.  This section 

· Adds the following definitions:

· “Cigar” means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco, with or without a tip or mouthpiece. Cigar does not include a little cigar as defined in this section.
· “Cigarette” means any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.
· “Cigarette price floor” means the minimum price, including all applicable taxes, for which one package of twenty cigarettes or more may be sold by a retail dealer.
· “Listed price” means the price listed for cigarettes or tobacco products on their packages or on any related shelving, posting, advertising or display at the place where the cigarettes or tobacco products are sold or offered for sale, including all applicable taxes.
· “Little cigar”  means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco and that weighs no more than four pounds per thousand or has a cellulose acetate or other integrated filter.
· “Little cigar price floor” means the minimum price, including all applicable taxes,  for which one package of twenty little cigars or more may be sold by a retail dealer.
· “Person” means any natural person, corporation, partnership, firm, organization or other legal entity.
· “Price reduction instrument”  means any coupon, voucher, rebate, card, paper, note, form, statement, ticket, image, or other issue, whether in paper, digital, or any other form, used for commercial purposes to receive an article, product, service, or accommodation without charge or at a discounted price.

· “Retail dealer” means retail dealer as defined in section 11-1301 of the Code, and any employee or other agent of such retail dealer.

· “Tobacco Product”:  this definition defines tobacco product in the same way as would be defined in bill section 5, which amends §17-176(a)(6) of the Code. 

· Prohibits the sale of cigarettes or tobacco products for less than the listed price, and prohibits: honoring or accepting a price reduction instrument in any transaction related to the sale of cigarettes or tobacco products to a consumer; the sale, offer for sale of cigarettes or tobacco products through a multi-package discount or otherwise provide cigarettes or tobacco products for less than the listed price; the sale, offer for sale or the provision of any product other than cigarettes or tobacco products for less than the listed price in exchange for the purchase of cigarettes; the sale, offer for sale or otherwise providing cigarettes or tobacco products for less than the listed price.

· Creates a price floor for cigarettes and little cigars of $10.50 and prohibits the sale of cigarettes or little cigars for less than the price floor.  The cigarette and little cigar price floors may be modified to account for the consumer price index, inflation and changes in taxes.

· Provides that DOHMH shall promulgate rules as may be necessary for the purpose of carrying out the new provisions contained in this bill section.

· Provides that any person who violates the provisions relating to the prohibition on the sale of cigarettes or tobacco products for the less than the listed price or the prohibition on the sale of cigarettes or little cigars for less than the price floor, or any rule promulgated pursuant to such provisions, shall be liable for a civil penalty in the following amounts:

· $1,000.00 for the first violation within a 5-year period;

· $2,000.00 for the second violation within a 5-year period; and

· $5,000.00 for the third violation within a 5-year period;

· Provides that no person shall be liable for more than one violation during a single day of the provisions relating to the prohibition on the sale of cigarettes or tobacco products for less than the listed price or the prohibition on sale of cigarettes or little cigars for less than the listed price.

· Provides that a violation of the provisions relating to the prohibition on the sale of cigarettes or tobacco products for less than the listed price or the prohibition on sale of cigarettes or little cigars for less than the listed price shall constitute a basis, pursuant to §20-206 of the Code (relating to the revocation and suspension of a retail dealer’s license), for the suspension or revocation of the license issued to the retail dealer’s place of business where the violation occurred. 

· Provides that DOHMH, DCA and DOF shall enforce the provisions of this new section.

Section 7 of the legislation would amend subdivision r of §17-702 of the Code, to redefine the term “tobacco product.”  The changes to the definition of tobacco product to define it in the same as it is defined in Section 5 of the legislation.

Section 8 would amend §17-702 of the Code by adding new subdivisions w, x, y, z and aa.  It would add the terms “Cigarette,” “Cigar,” and “Little cigar,” which would be given the same definitions as those provided in Section 6 of the legislation.  It would also define the term “Shisha” to mean any product made primarily of tobacco or other leaf, or any combination thereof, smoked or intended to be smoked in a hookah or water pipe.  Finally, it would define the term “Herbal cigarette” to mean a product that is meant to be smoked like a cigarette but is composed of one or more herbs and does not contain tobacco. 
Section 9 would amend §17-703 of the Code by broadening what would be required for licensure as a wholesale dealer or retail dealer.  Section 9 would make it illegal to engage in “any act” as a wholesale dealer without licensure pursuant to §11-1303 of the Code or as a retail dealer without licensure pursuant to §20-202 of the Code.  

Section 10 would add a new §17-703.1 to the Code, which would require retail dealers to post a sign in a conspicuous place at the point of sale of cigarettes or where cigarettes are displayed or offered for sale stating that the cigarettes sold in New York City must be in packages bearing valid tax stamps.

Section 11 would add a new §17-703.2 to the Code, which would require:

· That any package containing cigarettes sold or offered for sale by a retail dealer shall bear a valid tax stamp as is required by §11-1302 of the Code.

· No retail dealer shall engage in a sale or purchase prohibited by §11-1303(e) or §20-205.  Section 20-205 prohibits agents or dealers from selling cigarettes to an unlicensed dealer, or to a dealer whose license has been suspended or revoked, and prohibits dealers from purchasing cigarettes from any person other than a manufacturer or licensed wholesale dealer.  Section 11-303(e) prohibits agents or dealers from selling cigarettes to an unlicensed wholesale or retail dealer, or to a wholesale or retail dealer whose license has been suspended or revoked, and prohibits dealers from purchasing cigarettes from any person other than a manufacturer or licensed wholesale dealer.  

· No retail dealer shall sell, offer for sale, possess or transport any illegal tax stamps.

· No retail dealer shall engage in any act to hide or conceal 

· any cigarettes in unstamped or unlawfully stamped packages;

· any illegal tax stamps; or

· any cigarettes that are outside of a package in violation of the provision of the bill that would require that any package containing cigarettes sold or offered for sale by a retail dealer bear a valid tax stamp.

Section 12 would amend §17-704 of the Code pertaining to the prohibition of “out-of-package” sales by:

· Adding the term “cigarettes and” before the term “tobacco products” in §17-704(a) which prohibits such products from being sold out of the packages provided by the manufacturer, importer or packager.

· Adding a new subdivision b, which requires that cigars be sold in packages of four, unless the listed price of the individual cigar is greater than $3.00.

· Adding a new subdivision c, which prohibits the sale of little cigars unless the little cigar is sold in a package of at least 20.

Section 13 would amend §17-705 of the Code pertaining to the age restriction on handling the sale of tobacco products by adding the term “cigarettes or” before the term “a tobacco product” in §17-705, which would require that an employee or agent of a retail dealer must be at least 18 years of age or must be under the direct supervision of someone 18 or older in order to handle the sale of cigarettes or a tobacco product.
Section 14 would repeal §17-707 of the Code, which relates to requiring public health messages to appear alongside tobacco advertisements.

Section 15 would amend §17-709 of the Code, which pertains to enforcement of subchapter 1 of chapter 7 of title 17.  This section of the bill would remove DCA from enforcement of this subchapter, and substitute DOF.  This section would also add that DCA shall enforce the following sections of the Code as amended by 

· §17-703, relating to license required for any person engaging in acts of a wholesale or retail dealer;
· §17-703.1, requiring the posting of a sign that cigarettes sold must bear a valid tax stamp; 

· §17-704, relating to the prohibition on out-of-package sales;

· §17-705, requiring that a retail dealer’s employee or agents must be 18 years or older or under the direct supervision of someone 18 years or older in order to handle the sale of cigarettes or a tobacco product; and 

· §17-706, pertaining to minimum legal sales age for various products.

Finally, this section would empower designated enforcement employees of authorizing agencies that have the power to enforce the provisions of this chapter to enforce such provisions.

Section 16 would add a new §17-709.1 to the Code, which would provide that the Commissioner of DOHMH and the Commissioner of DOF shall promulgate any rules necessary for the purposes of carrying out the provisions of subchapter 1 of chapter 7 of title 17 of the Code.

Section 17 would amend §§17-710(a)-(c) & (e) of the Code: 
· Subdivision a amends the civil penalties and license revocation for a violation of the provisions of this subchapter by:

· Adding the following penalties for any person found to be in violation of the requirement contained in section 9 of the bill (§17-703 of the Code, relating to license required for any person engaging in acts of a wholesale or retail dealer):

· Not more than $5,000.00 for the first violation; 

· Not more than $5,000.00 for each additional violation found on that day; and 

· Not more than $10,000.00 for the second violation and each subsequent violation by that person.

· Adding a penalty of not more than $500.00 in any single day for a violation of the requirement contained in section 10 of the bill (§17-703.1 of the Code, requiring the posting of a sign that cigarettes sold must bear a valid tax stamp).

· In addition to penalty that may be imposed pursuant to §11-1317 of the Code (relating to penalties and interest of any person failing to pay a tax), adding the following penalties for any person found to be in violation of the requirements contained in section 11 of the bill (§17-703.2 of the Code, containing provisions relating to tax stamps):

· Not more than $2,000.00 for the first violation; 

· Not more than $2,000.00 for each additional violation found on that day; and 

· Not more than $5,000.00 for the second violation and each subsequent violation at the same place of business within a three-year period.

· Increasing the time period from two to three years for which persons who commit violations contained in bill sections 12 and 13 are subject to increased fines for subsequent violations, and increasing the time period from two to three years for which persons who commit violations contained in and §17-706(a) and (b) of the Code, relating to the prohibition on sales below the minimum legal sales age for various products are subject to increased fines for violations.  Section 17-706 of the Code would be amended by Int. No. 250-A to create new subdivisions a, b and c of §17-706.

· Establishing a civil penalty of not more than $500 in any single day for a person found to be in violation of subdivision c of section 17-706 of Code, relating to the sign required to be posted with respect to the minimum legal sales age for certain products.  New subdivision c would be created by Int. No. 250-A.
· Amending which violations can result in the revocation or suspension of a dealer’s license, extending from two to three years the time period within which such subsequent violations are counted towards revocation or suspension of a dealer’s license, and which violations by a license holder shall be included in determining the total number of violations of that license holder or any subsequent license holder at the same place of business.  

· Deletes provisions pertaining to violations and penalties for knowingly making any false statements pursuant to §17-707 of the Code, which would be repealed by section 14 of the bill.  

· Amending §17-710(b) to provide for administrative and adjudication procedures pertaining to violations of the provisions contained in sections 9, 10, 11, 12, and 13 of the bill, and subdivisions a and b of §17-706 of the Code, relating to the prohibition on sales below the minimum legal sales age for various products.
· Amending §17-710(c) to provide that the penalties provided in §17-710(a), as amended by this section 17 of the bill, shall be in addition to any other provision of law or rule promulgated.

· Amending §17-710(e) which relates to arm’s length transactions in the sale or transfer of businesses.  This amendment would add a transaction conducted while violations are pending against the licensed dealer to the types of transactions that are presumed not to be at arm’s length.

Section 18 would amend §17-710 of the Code by adding new subdivision g.  This new subdivision would provide for the procedures relating to the suspension of a retail dealer’s license for failure to pay civil penalties under chapter 13 of title 11 of the Code (relating to taxes on cigarettes), or any penalties imposed under any provision of chapter 7 of title 17 of the Code, §17-176.1 of the Code (prohibition on the sale of discounted cigarettes or tobacco products), or §17-177 of the Code (relating to penalties for distribution of tobacco products through vending machines).  

Section 19 would amend subdivisions a and j of §17-713 of the Code by amending the definition of “cigarette” so that it matches the definition contained in section 6 of the bill, and by amending the definition of “tobacco products” so that it matches the definition contained in section 5 of the bill.

Section 20 would amend §17-715 of the Code.  This section would make it illegal to “possess with the intent to sell or offer for sale” any flavored tobacco product, except in a tobacco bar.  This bill section would also add a new subdivision b which would provide a presumption that a retail dealer in possession of four or more flavored tobacco products possesses such products with the intent to sell.

Section 21 would amend §17-716 of the Code, and would raise the penalty from not less than $250.00 to not less than $500.00 for a violation of §17-714 of the Code (prohibiting the sale of herbal cigarettes to minors).  This section would also raise the penalties as follows for violations of §17-715 of the Code (relating to prohibiting the sale of flavored tobacco products to minors):

· From not more than $500.00 to not more than $1,000.00 for the first violation;

· From not more than $500.00 to not more than $1,000.00 for each additional violation found on that day;

· From not more than $1,000.00 to not more than $2,000.00 for the second violation at the same place of business within a three-year period;

· From not more than $1,000.00 to not more than $2,000.00 for each additional violation at the same place of business found on that day;

· From not more $2,000.00 to not more than $5,000.00 for the third and all subsequent violations at the same place of business within a three-year period.  

For the purpose of calculating penalties for subsequent violations under §17-715 of the Code, this section would increase the time period from two to three years, and would also increase the time period from two to three years for the purpose of calculating violations which would lead to the mandatory suspension of the dealer’s license.

Section 22 of the bill would amend §17-717 of the Code by adding DOF to enforcement of provisions under subchapter 2 of chapter 7 of title 17, and adding DOF to the administrative and adjudication procedures pertaining to violations of the provisions contained in sections 20 and 21 of the bill.

Section 23 would amend §17-718 of the Code by adding DOF to the agencies authorized to promulgate rules for carrying out the provisions under subchapter 2 of chapter 7 of title 17.

Section 24 would amend subdivision f of §20-201 of the Code to change the basis on which an individual shall be presumed to be a retail dealer in the same manner as provided in section 2 of the bill.

Section 25 would amend subdivision d of §20-202 of the Code.  This section would remove the Commissioner of DCA’s discretion in determining whether a retailer whose license has been revoked may be issued a new license within a two-year period following such revocation.  This section would also add the provisions in sections 9 and 11 of the bill as a basis for the revocation or suspension of a dealer’s license pursuant to the provisions contained in bill section 21.  It would add §17-706 of the Code as a basis for a violation such that a violation of the minimum sales age prohibition, pursuant to subdivisions a and b of §17-706 (as amended by Int. No. 250-A), would serve as a basis of revocation or suspension, but it would remove a violation of the minimum sales age sign requirement pursuant to subdivision c of §17-706 (as amended by Int. No. 250-A) from serving as a basis for revocation or suspension.  This section would also amend the provisions relating to arm’s length transactions in the sale or transfer of businesses, adding a transaction conducted while violations are pending against the licensed dealer to the types of transactions that are presumed not to be at arm’s length.

Section 26 would amend §20-207 of the Code.  This section would amend §20-207(a) by adding that civil penalties issued for violations of §20-202(a) of the Code (relating to the license required of retail dealers), shall be in lieu of penalties imposed under the provision contained in section 9 of the bill, and that civil penalties imposed for violations of §20-205 (prohibiting certain transactions with unlicensed dealer or non-wholesale dealers or manufacturers), shall be in lieu of penalties imposed under the provision contained in section 11 of the bill).  Finally, this section would authorize the Commissioner of DCA to order the sealing of any premises where any person has been found:

· to have engaged in unlicensed activity in violation of subchapter 2 of chapter 7 of title 17 on at least two occasions within a three-year period;

· to have violated the provisions contained in bill sections 12, 13, 20 or subdivisions a or b of §17-706 of the Code (as amended by Int. No. 250-A), on at least three occasions within a three-year period.

Int. No. 1021-A would take effect immediately, except that sections 2, 7, 8, 9, 11, 17, 18, 19, 20, 21, 24 and 26 of the legislation would take effect 60 days after its enactment, that sections 5, 6, 10, 12 and 13 would take effect 120 days after its enactment, that section 25 would take effect 180 days after its enactment.  In addition, the commissioners of DOF, DCA and DOHMH may take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective dates.  

Int. No. 250-A
By Council Members Gennaro, Chin, Palma, Van Bramer, The Speaker (Council Member Quinn), Rodriguez, Rivera, Dromm, Vacca, Brewer, Dickens, Crowley, Eugene and King

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to raising the sales age from eighteen to twenty-one years for cigarettes and tobacco products and establishing a sales age of twenty-one years for electronic cigarettes.

Be it enacted by the Council as follows:

Section 1.  Legislative intent.  Tobacco use remains a leading cause of preventable premature death in New York City, killing thousands of New Yorkers every year and increasing the risks of lung cancer, heart disease, stroke, asthma, emphysema, pre-term delivery, low birth weight, and many other types of cancer.  Furthermore, cigarettes are the only consumer products that, when used exactly as intended, kill up to one-third of regular users.   

In 2002, the City launched a comprehensive program to reduce and prevent tobacco use.  By implementing multiple strategies—including legislation restricting the use and sale of cigarettes and tobacco products, public education media campaigns, and the promotion of smoking cessation—and rigorously evaluating those efforts, the City has succeeded in reducing the prevalence of adult smoking by 28 percent, from 21.5 percent in 2002 to 15.5 percent in 2012.  The prevalence of youth smoking has also declined substantially, from 17.6 percent in 2001 to 8.5 percent in 2007.  Youth smoking rates, however, have plateaued since 2007, and remain at 8.5 percent as of 2011.  Almost 100,000 persons between eighteen and twenty-four years of age, as well as 19,000 New York City public high school students, currently smoke.  
Most smokers start using tobacco as youth or young adults.  In New York City, 80 percent of smokers started smoking before they turned twenty-one years old.  Furthermore, there is strong evidence that people who begin smoking at an early age are more likely to develop a severe addiction to nicotine than those who start at a later age.  The transition from experimental to regular smoking typically occurs around twenty years old.  Most people who are not smokers by twenty-one years of age do not start smoking later in their lives. 
Raising the legal sales age for cigarettes and tobacco products will reduce access to both products in stores among young adults, between eighteen and twenty years old, and among youth who are younger than eighteen.  According to one study, raising the minimum sales age to twenty-one could reduce the smoking rate over time among eighteen to twenty year olds by 55 percent and among fourteen to seventeen year olds by two-thirds.  Raising the sales age will reduce access to cigarettes and tobacco products by youth because youth often acquire such products from older friends: 90 percent of people purchasing cigarettes for minors are between eighteen and twenty years old.   
Other jurisdictions that have increased the minimum sales age for cigarettes and tobacco products have seen decreases in tobacco use among youth.  In 2005, Needham, Massachusetts increased the legal sales age from eighteen to twenty-one years.  Between 2006 and 2012, the percentage of high school students in Needham who reported smoking declined from 12.9 percent to 5.5 percent, a decrease of over 50 percent.  In 2007, England increased the minimum sales age from sixteen to eighteen years. By 2009, there was a 30 percent decline in smoking among youth between the ages of sixteen and seventeen, and younger students between the ages of eleven and fifteen were one-third less likely to be regular smokers than they had been previously.    

Electronic cigarettes have emerged as an alternative to cigarettes.  Sales of electronic cigarettes doubled from nearly $300 million in 2011 to $600 million in 2012.  According to data released by the Centers for Disease Control and Prevention, the percentage of middle and high school students in the United States who have used electronic cigarettes more than doubled from 2011 to 2012.  Among high school students, the percentage who reported ever using an electronic cigarette increased from 4.7 percent in 2011 to 10.0 percent in 2012.  More than 1.78 million middle and high school students nationwide tried electronic cigarettes in 2012. Electronic cigarettes are not regulated by the Food and Drug Administration (FDA) and contain nicotine, a potent and highly addictive substance, as well as potentially harmful chemicals.  Although the long-term effects of electronic cigarette use require further study, the FDA has expressed concerns about their safety.  Adolescents are more susceptible to the addictive properties of nicotine.  Compared with adults, adolescents appear to display evidence of nicotine dependence at much lower levels of consumption.  Thus, exposure to nicotine during adolescence may lead to a lifetime of nicotine addiction.  Establishing a legal sales age of twenty-one years for electronic cigarettes will reduce electronic cigarette use among youth and prevent the emergence of a new generation that is addicted to nicotine.
The Council therefore finds that establishing a minimum sales age of twenty-one for cigarettes, tobacco products, and electronic cigarettes will reduce smoking, tobacco, and electronic cigarette use among youth and young adults, and decrease the likelihood that members of this cohort will become smokers or electronic cigarette users later in life.  This increase in the minimum sales age will also reduce high school students’ opportunities to access tobacco or electronic cigarettes from legal buyers.  Moreover, this proposal will simplify enforcement for retailers selling cigarettes, tobacco products, or electronic cigarettes because New York State driver’s licenses conspicuously indicate when a licensee is under twenty-one years of age.  Finally, raising the minimum sales age will augment existing tobacco prevention and control programs and improve the general health of all New Yorkers.
§ 2.  Section 17-702 of the administrative code of the city of New York is amended by adding a new subdivision bb to read as follows:
bb. “Electronic cigarette” means a battery-operated device that contains nicotine and delivers vapor for inhalation.  Electronic cigarette shall include any refill, cartridge, and any other component of an electronic cigarette. 
§ 3. Section 17-706 of the administrative code of the city of New York, as renumbered and amended by local law number 69 for the year 2009, is hereby amended to read as follows:

§ 17-706 Sale of cigarettes, tobacco products, or electronic cigarettes to minors and young adults prohibited. 
a.  Any person operating a place of business wherein cigarettes, tobacco products, or electronic cigarettes are sold or offered for sale [must be licensed as required by section 17-703 of this code and] is prohibited from selling such cigarettes, tobacco products, or electronic cigarettes to individuals under [eighteen] twenty-one years of age[, and shall post in a conspicuous place a sign upon which there shall be imprinted the following statement, "SALE OF CIGARETTES, CIGARS, CHEWING TOBACCO, POWDERED TOBACCO, OR OTHER TOBACCO PRODUCTS, ROLLING PAPER OR PIPES, TO PERSONS UNDER EIGHTEEN YEARS OF AGE IS PROHIBITED BY LAW." Such sign shall be printed on a white card in red letters at least one-half inch in height]. Sale of cigarettes, tobacco products, or electronic cigarettes in such places[, other than by a vending machine,] shall be made only to an individual who demonstrates, through a driver's license or other photographic identification card issued by a government entity or educational institution, that the individual is at least [eighteen] twenty-one years of age. Such identification need not be required of any individual who reasonably appears to be at least [twenty-five] thirty years of age, provided, however, that such appearance shall not constitute a defense in any proceeding alleging the sale of [a tobacco product] cigarettes, tobacco products, or electronic cigarettes to an individual under [eighteen] twenty-one years of age.
b.  Any person operating a place of business wherein non-tobacco shisha, pipes, or rolling papers are sold or offered for sale is prohibited from selling such non-tobacco shisha, pipes, or rolling papers to individuals under eighteen years of age. Sale of non-tobacco shisha, pipes, or rolling papers in such places shall be made only to an individual who demonstrates, through a driver's license or other photographic identification card issued by a government entity or educational institution, that the individual is at least eighteen years of age. Such identification need not be required of any individual who reasonably appears to be at least twenty-five years of age, provided, however, that such appearance shall not constitute a defense in any proceeding alleging the sale of non-tobacco shisha, pipes, or rolling papers to an individual under eighteen years of age.
c.  Any person operating a place of business wherein cigarettes, tobacco products, electronic cigarettes, herbal cigarettes, non-tobacco shisha, pipes, or rolling papers are sold or offered for sale shall post in a conspicuous place a sign, in accordance with the rules of the department, advising persons about the minimum age requirements for the purchase of such items.

§ 4. This local law shall take effect one hundred eighty days after it shall have been enacted into law, provided that the commissioner of the department of health and mental hygiene may take such actions as are necessary for the implementation of this local law, including promulgation of rules, on and after the date of enactment.
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By Council Members Arroyo, Cabrera, Chin, Comrie, Jr., Dromm, Fidler, King, Lander, Lappin, Rodriguez, Levin, Vann, Vacca, Palma, Gennaro, Koslowitz, Van Bramer, Koo, Crowley, Eugene and Recchia, Jr. (by request of the Mayor)

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the sale of cigarettes and tobacco products, and the regulation of retail dealers and wholesale dealers of cigarettes, and repealing section 17-707 of the administrative code of the city of New York, relating to requiring public health messages where tobacco advertisements appear.

Be it enacted by the Council as follows:
Section 1. Legislative findings.  The Council hereby finds that tobacco use is a leading cause of preventable premature death in the United States and the City of New York, and cigarette trafficking costs New York City and State hundreds of millions of dollars annually in foregone tax revenue.  Cigarettes are the only consumer products that, when used exactly as intended, kill up to one-third of regular users.  Currently, 981,000 adults smoke in New York City.  In 2011, 28,000 New York City public high school students under the age of eighteen experimented with smoking for the first time; of those, more than one-third (35%) currently smoke.  In total, approximately 19,000 New York City public high school students under the age of eighteen smoke.  Smoking-related illnesses cost New Yorkers billions of dollars annually in health care costs and lost productivity.

Given the substantial human and economic costs associated with tobacco use, New York City has taken numerous steps to reduce tobacco use among adults and to stop youth (persons under the age of eighteen) from starting to use cigarettes and tobacco products.  In 2002, New York City employed a comprehensive, multifaceted tobacco control program incorporating the following components: (1) high cigarette excise taxes; (2) educational media campaigns on the risks of tobacco use; (3) a cessation program that helps people to quit; and (4) laws imposing restrictions and regulations on the sale and use of cigarettes and tobacco products.  The City has succeeded in reducing the prevalence of adult tobacco use from 21.5% in 2002 to 15.5% in 2012, a 28% reduction.  Prevalence among youth also declined substantially from 17.6% in 2001 to 8.5% in 2007.  Youth smoking rates, however, have plateaued since, and remain at 8.5% as of 2011.
Because tobacco use persists among youth and adults, the City must take further action.  Preventing youth and young adults from taking up smoking is critical because, in New York City, 80% of adults who become daily smokers start smoking before reaching the age of twenty-one, and nationwide, 99% of smokers start by age twenty-six.  The City employs a strong retail inspection program to prevent illegal sales to youth, conducting more than 9,000 retail inspections annually, only 10% of which result in violations.  Nevertheless, more than a quarter of underage New York City public high school students who smoke buy their cigarettes from retail stores.

The Council further finds, based on numerous studies, that high tobacco prices reduce tobacco consumption among both youth, who are especially price-sensitive, and adults.  A 10% increase in cigarette prices reduces demand among adult smokers by 3-5% and among youth by 7%.  High prices reduce the prevalence of tobacco use, the probability of trying tobacco for the first time, the average number of cigarettes consumed per smoker, initiation of daily smoking, and initiation of daily heavy smoking.  In addition, reductions in smoking prevalence indirectly lead to even greater reductions by minimizing peer and parental influences and by helping addicted smokers to succeed in quitting.  

Just as high tobacco prices decrease demand, the availability of low-priced cigarettes and tobacco products increases demand and contributes to continued tobacco use.  Low-priced cigarettes and tobacco products are widely available in New York City through a number of sources.  

First, contraband cigarettes are widely available at low effective prices that are only possible through tax evasion, thereby undermining the public health purpose of New York City’s high cigarette taxes.  Criminal actors take advantage of the disparities in state cigarette excise taxes along the East Coast by trafficking cigarettes from low-tax jurisdictions to high-tax jurisdictions, violating numerous laws in the process.  For example, Virginia’s excise tax on cigarettes is $0.30 per pack; in New York City, the combined excise tax is $5.85 per pack, including the $4.35 State tax and the $1.50 City tax.  A trafficker purchasing 10,000 packs of cigarettes in Virginia could profit tens of thousands of dollars reselling them in New York City.  

Several studies show the widespread availability of trafficked cigarettes.  In a 2011 study of littered cigarette packs in New York City, only 39% of littered packs bore the proper New York City tax stamp; and among packs with out-of-state stamps, 71.4% were from Virginia.  Out of 1,071 targeted investigations of licensed retailers in 2012 by the New York City Department of Finance’s Sheriff’s Office, 55% of the retailers possessed cigarettes without the required New York City tax stamp.    

Cigarette tax evasion puts law-abiding retailers at a competitive disadvantage relative to retailers and street sellers selling untaxed cigarettes. Cigarette tax evasion also hurts the government and taxpayers. New York State’s Department of Health estimated that cigarette excise tax evasion deprived the State of $500 million in 2009.  New York City’s cigarette tax revenue losses amount to a substantial fraction of New York State’s losses.  Available evidence suggests the extent of cigarette tax revenue losses has likely increased since 2009.  

Second, the use of coupons, multipackage discounts and other price reduction instruments, all of which are widely available in New York City, reduce retail prices for tobacco products.  In a 2011 study of New York City smokers attempting to quit, 25% reported using a coupon or other discount on their last purchase, saving an average $1.25 per package of cigarettes.  Discounts entice consumers, including price-sensitive youth, to purchase deadly and highly addictive products.  

Third, as cigarette prices have increased, smokers, particularly youth and young adults, have migrated to cheaper tobacco products.  Little cigars, for example, appear virtually identical to cigarettes and cost substantially less.  Manufactured cigarillos, cigars and smokeless tobacco are also less expensive alternatives.  These products are not subject to New York City excise taxes or other fees specific to cigarettes and are often sold individually for one to two dollars.  Despite well-documented risks, smokers of all ages – especially youth and young adults in low-income urban areas – erroneously perceive cigars as less harmful than cigarettes.  

The Council hereby declares that enactment of this law is necessary to address the persistent availability of low-priced cigarettes and tobacco products in New York City.  This law will (1) reduce the illegal evasion of cigarette excise taxes; (2) ban the redemption of coupons and other price reduction instruments in the sale of cigarettes and tobacco products to consumers; (3) create a price floor for a package of cigarettes and little cigars; and (4) require inexpensive cigars to be sold in packages of no fewer than four.  Such actions are necessary to maximize the public health impact of high tobacco prices, prevent traffickers from profiting from illegal cigarette sales and New York City and State from losing billions of dollars in tax revenue, and protect law-abiding retailers who are at a competitive disadvantage relative to retailers who illegally evade excise taxes. 

§ 2.  Subdivision 7 of section 11-1301 of the administrative code of the city of New York is amended to read as follows:  
7. “Retail dealer.” Any person other than a wholesale dealer engaged in selling cigarettes.  For the purposes of this chapter, the possession or transportation at any one time of [five thousand or] more than four hundred cigarettes by any person other than a manufacturer, an agent, a licensed wholesale dealer or a person delivering cigarettes in the regular course of business for a manufacturer, an agent or a licensed wholesale or retail dealer, shall be presumptive evidence that such person is a retail dealer.
§ 3.  Section 11-1304 of the administrative code of the city of New York is amended by adding a new subdivision d to read as follows:

d. (1) Except as provided in this subdivision, it shall be unlawful for any person to sell, offer for sale, possess or transport any affixed or unaffixed false, altered or counterfeit cigarette tax stamps, imprints or impressions.

(2) Paragraph one of this subdivision shall not apply to: 

(A) a person, other than a retail dealer, in possession of twenty or fewer affixed tax stamps; 

(B) public officers or employees in the performance of their official duties requiring possession or control of affixed or unaffixed false, altered or counterfeit cigarette tax stamps, imprints or impressions; or 

(C) any person authorized by the commissioner of finance or the commissioner of the department of taxation and finance of the state of New York to perform law enforcement functions.  
§ 4.  Chapter 40 of title 11 of the administrative code of the city of New York is amended by adding new sections 11-4023 and 11-4024 to read as follows:
§ 11-4023 Authority to seal premises.

(a) If any person has been finally determined to have engaged in the acts described in subdivision b of this section, the commissioner of finance shall be authorized to order:

(1) the sealing of any premises operated by such person where such acts occurred; and

(2) the removal, sealing or making inoperable of any devices, items or goods used in connection with any of such acts.

(b) The following acts shall serve as the basis for a sealing order pursuant to this section:
(1) the violation of subdivisions a or b of section 11-1303 of this title or section 17-703 or 20-202 of the code on at least two occasions within a three-year period; or

(2) the violation of any provision of chapter thirteen of this title or any of sections 17-703, 17-703.2, 17-704, 17-705, subdivision a or b of section 17-706, 17-715 or 20-202 of the code on at least three occasions within a three-year period.

(c) Orders of the commissioner to seal premises.

(1) Orders of the commissioner issued pursuant to this section shall be posted at the premises at which the acts described in subdivision b of this section have occurred.

(2) Ten days after the date of such posting, and upon the written directive of the commissioner, police officers designated in section 1.20 of the criminal procedure law and peace officers employed by the department of finance, including but not limited to the sheriff, undersheriff and deputy sheriffs of the city of New York designated as peace officers in subdivision two of section 2.10 of the criminal procedure law, are authorized to act upon and enforce such orders.

(3) Any devices, items or goods removed pursuant to this section shall be stored in a garage, pound or other place of safety and the owner or other person lawfully entitled to the possession of such devices, items or goods may be charged with reasonable costs for removal and storage payable prior to the release of such devices, items or goods to such owner or such other person.

(4) The owner or other person lawfully entitled to reclaim the devices, items or goods described in paragraph three of this subdivision shall reclaim such devices, items or goods. If such owner or such other person does not reclaim such devices, items or goods within ninety days of their removal, such devices, items or goods shall be subject to forfeiture upon notice and judicial determination in accordance with provisions of law. Upon forfeiture the department shall, upon a public notice of at least five days, sell such forfeited devices, items or goods at public sale. The net proceeds of such sale, after deduction of the lawful expenses incurred, shall be paid into the general fund of the city.

(d) Unsealing of premises. The commissioner shall order that any premises which are sealed pursuant to this section shall be unsealed and that any devices, items or goods removed, sealed or otherwise made inoperable pursuant to this section shall be released, unsealed or made operable upon:

(1) payment of all outstanding cigarette taxes and civil penalties and all reasonable costs for removal and storage; and 

(2) the expiration of a period of time from the date of enforcement of the order to be determined by the commissioner not to exceed sixty days.

(e) Any person aggrieved by an order issued pursuant to this section may seek judicial review of such order through a proceeding pursuant to article seventy-eight of the civil practice law and rules.

(f) Removal of seal. Any person who removes the seal on any premises or removes the seal on or makes operable any devices, items or goods sealed or otherwise made inoperable in accordance with an order of the commissioner shall be guilty of a misdemeanor. 
§11-4024 Seizure and forfeiture of taxed and lawfully stamped cigarettes sold or possessed by unlicensed retail or wholesale dealers and flavored tobacco products.

(a) Whenever a police officer designated in section 1.20 of the criminal procedure law or a peace officer employed by the department of finance, including but not limited to the sheriff, undersheriff or deputy sheriffs of the city of New York designated as peace officers in subdivision two of section 2.10 of the criminal procedure law, shall discover (1) any cigarettes subject to any tax provided by chapter thirteen of this title, and upon which the tax has been paid and the stamps affixed as required by such chapter, but such cigarettes are sold, offered for sale or possessed by a person in violation of section 11-1303, 17-703 or 20-202 of this code, or (2) any flavored tobacco product that is sold, offered for sale or possessed with intent to sell in violation of section 17-715 of this code, he or she is hereby authorized and empowered forthwith to seize and take possession of such cigarettes or flavored tobacco product, together with any vending machine or receptacle in which such cigarettes or flavored tobacco product are held for sale. Such cigarettes or flavored tobacco product, vending machine or receptacle seized by such police officer or such peace officer shall be turned over to the commissioner of finance.

(b) The seized cigarettes or flavored tobacco product and any vending machine or receptacle seized therewith, but not the money contained in such vending machine or receptacle, shall thereupon be forfeited to the city, unless the person from whom the seizure is made, or the owner of such seized cigarettes, flavored tobacco product, vending machine or receptacle, or any other person having an interest in such property, shall within ten days of such seizure, apply to the commissioner of finance for a hearing to determine the propriety of the seizure, or unless the commissioner of finance shall on his own motion release the seized cigarettes, flavored tobacco product, vending machine or receptacle. After such hearing the commissioner of finance shall give notice of his decision to the petitioner. The decision of the commissioner shall be reviewable for error, illegality, unconstitutionality or any other reason whatsoever by a proceeding under article seventy-eight of the civil practice law and rules. 

(c) The commissioner of finance may, within a reasonable time after the forfeiture to the city of such vending machine or receptacle under this section, upon publication of a notice to such effect for at least five successive days, in a newspaper published or circulated in the city, sell such forfeited vending machine or receptacle at public sale and pay the proceeds into the general fund of the city. Such seized vending machine or receptacle may be sold prior to forfeiture if the owner of the seized property consents to the sale. Cigarettes or flavored tobacco product forfeited to the city under this section shall be destroyed or used for law enforcement purposes, except that cigarettes that violate, or are suspected of violating, federal trademark laws or import laws shall not be used for law enforcement purposes. If the commissioner determines the cigarettes forfeited under this section may not be used for law enforcement purposes, the commissioner of finance must, within a reasonable time after the forfeiture to the city of such cigarettes, upon publication of a notice to such effect for at least five successive days, prior to destruction, in a newspaper published or circulated in the city, destroy such forfeited cigarettes. 

(d) In the alternative, the commissioner of finance, on reasonable notice by mail or otherwise, may permit the person from whom a seizure of cigarettes or flavored tobacco product under this section was made, to redeem any vending machine or receptacle seized with such cigarettes or flavored tobacco product, or may permit the owner of any such vending machine or receptacle to redeem the same, upon the payment of any civil penalty imposed pursuant to chapter seven of title seventeen or subchapter one of chapter two of title twenty of this code and the costs incurred in such proceeding.

§ 5.  Section 17-176 of the administrative code of the city of New York, as added by local law number 27 for the year 1990, is amended to read as follows: 

§ 17-176 Prohibitions on the distribution of tobacco products. 

a. Definitions. For purposes of this section:

(1) “Distribute” means to give, sell, deliver, offer to give, sell or deliver, or cause or hire any person to give, sell, deliver or offer to give, sell or deliver.

(2) “Less than basic cost” means free of charge, a nominal or discount price, or any other price less than the distributor’s cost, to which shall be added the full value of any stamps or taxes which may be required by law.

(3) “Person” means any natural person, corporation, partnership, firm, organization or other legal entity.

(4) “Public event” means any event to which the general public is invited or permitted, including but not limited to musical concerts or performances, athletic competitions, public fairs, carnivals, flea markets, bazaars and artistic or cultural performances or exhibitions. A private function such as a wedding, party, testimonial dinner or other similar gathering in which the seating arrangements are under the control of the organizer or sponsor of the event, and not the person who owns, manages, operates or otherwise controls the use of the place in which the function is held, is not a public event within the meaning of this paragraph.

(5) “Public place” means any area to which the general public is invited or permitted, including but not limited to parks, streets, sidewalks or pedestrian concourses, sports arenas, pavilions, gymnasiums, public malls and property owned, occupied or operated by the city of New York or an agency thereof.

(6) “Tobacco product” means any [substance which contains tobacco, including but not limited to cigarettes, cigars, smoking tobacco and smokeless tobacco] product which contains tobacco that is intended for human consumption, including any component, part, or accessory of such product. Tobacco product shall include, but not be limited to, any cigar, little cigar, chewing tobacco, pipe tobacco, roll-your-own tobacco, snus, bidi, snuff, tobacco- containing shisha, or dissolvable tobacco product. Tobacco product shall not include cigarettes or any product that has been approved by the United States food and drug administration for sale as a tobacco use cessation product or for other medical purposes and that is being marketed and sold solely for such purposes.

b. Distribution of tobacco products to the general public at less than basic cost prohibited in public places and at public events. No persons shall distribute a tobacco product for commercial purposes at less than the basic cost of such product to members of the general public in public places or at public events.

[c. Exemptions. The provisions of subdivision b shall not apply to (i) the serving of free samples of smoking tobacco or smokeless tobacco to persons of legal age in stores that sell tobacco products to the general public; or 

(ii) the distribution of tobacco products at less than basic cost by retailers, manufacturers or distributors of such products to any employees of such companies who are of legal age.] 

d. Penalties. (1) Any person found to be in violation of this section shall be guilty of a misdemeanor and liable for a civil penalty of not more than five hundred dollars for the first violation and not more than one thousand dollars for the second and each subsequent violation.

(2) A proceeding to recover any civil penalty authorized pursuant to the provisions of this section shall be commenced by the service of a notice of violation which shall be returnable to the administrative tribunal established by the board of health or to any body succeeding the administrative tribunal. Such tribunal or its successor shall have the power to impose the civil penalties prescribed by this section.

(3) The corporation counsel may make an application to the supreme court for an order restraining the continued violation of this section or enjoining the future commission of such practice.

§ 6.  Title 17 of the administrative code of the city of New York is amended by adding a new section 17-176.1 to read as follows:

§ 17-176.1 Prohibition on the sale of discounted cigarettes and tobacco products. 

a. Definitions. For purposes of this section:

“Cigar” means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco, with or without a tip or mouthpiece. Cigar does not include a little cigar as defined in this section.

 “Cigarette” means any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.

“Cigarette price floor” means the minimum price, including all applicable taxes, for which one package of twenty cigarettes or more may be sold by a retail dealer.

“Listed price” means the price listed for cigarettes or tobacco products on their packages or on any related shelving, posting, advertising or display at the place where the cigarettes or tobacco products are sold or offered for sale, including all applicable taxes.

“Little cigar” means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco and that weighs no more than four pounds per thousand or has a cellulose acetate or other integrated filter. 

“Little cigar price floor” means the minimum price, including all applicable taxes,  for which one package of twenty little cigars or more may be sold by a retail dealer.

“Person” means any natural person, corporation, partnership, firm, organization or other legal entity.

“Price reduction instrument” means any coupon, voucher, rebate, card, paper, note, form, statement, ticket, image, or other issue, whether in paper, digital, or any other form, used for commercial purposes to receive an article, product, service, or accommodation without charge or at a discounted price.

“Retail dealer” means retail dealer as defined in section 11-1301 of the code, and any employee or other agent of such retail dealer.

“Tobacco product” means any product which contains tobacco that is intended for human consumption, including any component, part, or accessory of such product. Tobacco product shall include, but not be limited to, any cigar, little cigar, chewing tobacco, pipe tobacco, roll-your-own tobacco, snus, bidi, snuff, tobacco-containing shisha, or dissolvable tobacco product. Tobacco product shall not include cigarettes or any product that has been approved by the United States food and drug administration for sale as a tobacco use cessation product or for other medical purposes and that is being marketed and sold solely for such purposes.

b. Prohibition on the sale of cigarettes for less than the listed price.  No person shall:

(1) honor or accept a price reduction instrument in any transaction related to the sale of cigarettes to a consumer;

(2) sell or offer for sale cigarettes to a consumer through any multi-package discount or otherwise provide to a consumer any cigarettes for less than the listed price in exchange for the purchase of any other cigarettes by the consumer;

(3) sell, offer for sale, or otherwise provide any product other than cigarettes to a consumer for less than the listed price in exchange for the purchase of cigarettes by the consumer; or

(4) sell, offer for sale, or otherwise provide cigarettes to a consumer for less than the listed price.

c. Prohibition on the sale of tobacco products for less than the listed price. No person shall:

(1) honor or accept a price reduction instrument in any transaction related to the sale of tobacco products to a consumer;

(2) sell or offer for sale tobacco products to a consumer through any multi-package discount or otherwise provide to a consumer any tobacco product for less than the listed price in exchange for the purchase of any other tobacco product by the consumer;

(3) sell, offer for sale, or otherwise provide any product other than a tobacco product to a consumer for less than the listed price in exchange for the purchase of a tobacco product by the consumer; or

(4) sell, offer for sale, or otherwise provide tobacco products to a consumer for less than the listed price.

d. Price floor for cigarettes and little cigars.  (1) Prohibition on the sale of cigarettes below the cigarette price floor. No person shall sell or offer for sale a package of cigarettes to a consumer for a price less than the cigarette price floor.  The cigarette price floor shall be $10.50 per package of cigarettes, provided that the cigarette price floor may be modified pursuant to paragraph three of this subdivision.

 (2) Prohibition on the sale of little cigars below the little cigar price floor.  No person shall sell or offer for sale a package of little cigars for a price less than the little cigar price floor.  The little cigar price floor shall be equal to the cigarette price floor.

(3) The department may modify by rule the cigarette price floor and little cigar price floor to account for changes in the New York – northern New Jersey – Long Island consumer price index, adjusted for inflation, or changes in taxes for cigarettes or little cigars.

e. The department shall promulgate any rules as may be necessary for the purpose of carrying out this section.

f. Penalties.  (1) Any person who violates subdivision b, c, or d of this section or any rule promulgated pursuant to any of such subdivisions shall be liable for a civil penalty in the following amounts:

(i) one thousand dollars for a first violation within a five-year period; 

(ii) two thousand dollars for a second violation within a five-year period; and,

(iii) five thousand dollars for a third violation within a five-year period.

(2)  No person shall be liable under this section for more than one violation of any of subdivisions b, c, or d during a single day. 

(3) A violation of subdivision b, c, or d of this section by a retail dealer shall constitute a basis, pursuant to section 20-206 of the code, for the suspension or revocation of the license issued to such retail dealer for the place of business where such violation occurred.  

g. Enforcement. The department, the department of consumer affairs, and the department of finance shall enforce the provisions of this section at the tribunals that are authorized to hear violations issued by such departments. 
§ 7. Subdivision r of section 17-702 of the administrative code of the city of New York, as added by local law number 83 for the year 1992, and renumbered by local law number 69 for the year 2009, is amended to read as follows:

r. "Tobacco product" means any [substance which contains tobacco, including but not limited to cigarettes, cigars, pipe tobacco and chewing tobacco] product which contains tobacco that is intended for human consumption, including any component, part, or accessory of such product. Tobacco product shall include, but not be limited to, any cigar, little cigar, chewing tobacco, pipe tobacco, roll-your-own tobacco, snus, bidi, snuff, tobacco-containing shisha, or dissolvable tobacco product. Tobacco product shall not include cigarettes or any product that has been approved by the United States food and drug administration for sale as a tobacco use cessation product or for other medical purposes and that is being marketed and sold solely for such purposes.

§ 8. Section 17-702 of the administrative code of the city of New York is amended by adding new subdivisions w, x, y, z, and aa to read as follows:

w. “Cigarette” means any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.

x. “Cigar” means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco, with or without a tip or mouthpiece. Cigar does not include a little cigar as defined in this section.

y. “Little cigar” means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco and that weighs no more than four pounds per thousand or has a cellulose acetate or other integrated filter.

z. “Shisha” means any product made primarily of tobacco or other leaf, or any combination thereof, smoked or intended to be smoked in a hookah or water pipe.

aa.  “Herbal cigarette” means a product that is meant to be smoked like a cigarette but is composed of one or more herbs and does not contain tobacco. 
§ 9. Section 17-703 of the administrative code of the city of New York, as added by local law number 2 for the year 2000, and renumbered by local law number 69 for the year 2009, is amended to read as follows:

§ 17–703  License Required. It shall be unlawful for a person to engage in [business] any act as a wholesale dealer without a license as prescribed in section 11–1303 of the code, or engage in any act as a retail dealer without a license as prescribed in section 20–202 of the code.

§ 10. Title 17 of the administrative code of the city of New York is amended to add a new section 17-703.1 to read as follows: 

§ 17–703.1  Sign required. A retail dealer shall post a sign in a conspicuous place at the point of sale of cigarettes or at the place where cigarettes are displayed or offered for sale stating that cigarettes sold in the city of New York must be in packages bearing valid tax stamps. 

§ 11. Title 17 of the administrative code of the city of New York is amended to add a new section 17-703.2 to read as follows:

§ 17–703.2 Requirements for retail dealers concerning cigarette tax. a. Any package containing cigarettes sold or offered for sale by a retail dealer shall bear a valid tax stamp as required by section 11-1302 of the code.  Except as provided in subdivision b of section 11-1305 of the code, any cigarettes possessed or transported in the city by a retail dealer shall be in a package bearing a valid tax stamp.    

b. No retail dealer shall engage in a sale or purchase prohibited by subdivision e of section 11-1303 or section 20-205 of the code. 

c. No retail dealer shall sell, offer for sale, possess or transport any affixed or unaffixed false, altered or counterfeit cigarette tax stamp, imprint or impression. 

d. No retail dealer shall engage in any act to hide or conceal:

(1) any cigarettes in unstamped or unlawfully stamped packages; 

(2) any affixed or unaffixed false, altered or counterfeit cigarette tax stamp, imprint or impression; or

(3) any cigarettes that are outside of a package in violation of subdivision a of this section.

§ 12. Section 17-704 of the administrative code of the city of New York, as added by local law number 83 for the year 1992, and renumbered by local law number 69 for the year 2009, is amended to read as follows:

§ 17-704 Out-of-package sales prohibited.  a. All cigarettes and tobacco products sold or offered for sale by a retail dealer shall be sold or offered for sale in the package, box, carton or other container provided by the manufacturer, importer or packager which bears a health warning required by federal statute. 

b. No retail dealer shall sell or offer for sale a cigar unless the cigar is sold in a package of at least four cigars, provided that this subdivision shall not apply to the sale or distribution of an individual cigar whose listed price, as defined in section 17-176.1 of this code, is greater than three dollars.

c. No retail dealer shall sell or offer for sale a little cigar unless the little cigar is sold in a package of at least twenty little cigars.

§ 13. Section 17-705 of the administrative code of the city of New York, as added by local law number 83 for the year 1992, and renumbered by local law number 69 for the year 2009,  is amended to read as follows:

§ 17-705 Age restriction on handling. It shall be unlawful for a retail dealer to permit an employee or other agent of the retail dealer to sell, dispense or otherwise handle cigarettes or a tobacco product unless such employee or other agent is (1) at least eighteen years of age; or (2) under the direct supervision of the retail dealer or an employee or other agent of the retail dealer who is at least eighteen years of age, and who is present on the premises.

§ 14. Section 17-707 of the administrative code of the city of New York is REPEALED.

§ 15. Section 17-709 of the administrative code of the city of New York, as amended by local law number 69 for the year 2009, is amended to read as follows: 

§  17–709  Enforcement. The department of health and mental hygiene and the [department of consumer affairs] department of finance shall enforce the provisions of this subchapter. The department of consumer affairs shall enforce sections 17-703, 17-703.1, 17-704, 17-705 and 17-706 of this subchapter. In addition, designated enforcement employees of any authorizing agency [and the department of finance] shall have the power to enforce the provisions of this subchapter.

§  16.   Subchapter 1 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-709.1 to read as follows:

§ 17-709.1 Rules. The commissioner of the department and the commissioner of finance shall promulgate any rules as may be necessary for the purposes of carrying out the provisions of this subchapter.

§ 17.  Subdivisions a, b, c and e of section 17-710 of the administrative code of the city of New York, as amended by local law number 69 for the year 2009, are amended to read as follows:

a. Civil penalties and license revocation for a person found to be in violation of the provisions of this subchapter shall be as follows:

(1) Any person found to be in violation of section 17-703 shall be liable for a civil penalty of not more than five thousand dollars for the first violation, and not more than five thousand dollars for each additional violation found on that day; and not more than ten thousand dollars for the second violation and each subsequent violation by that person.

(2) Any person found to be in violation of section 17-703.1 shall be liable for a civil penalty of not more than five hundred dollars in any single day.

(3) In addition to any penalty that may be imposed pursuant to subdivision b of section 11-1317 of the code, any person found to be in violation of section 17-703.2 of the code shall be liable for a civil penalty of not more than two thousand dollars for the first violation, and not more than two thousand dollars for each additional violation found on that day, and not more than five thousand dollars for the second violation and each subsequent violation at the same place of business within a three-year period.
(4) Any person found to be in violation of section 17-704, 17-705 or subdivision a or b of section 17-706 shall be liable for a civil penalty of not more than one thousand dollars for the first violation, and not more than one thousand dollars for each additional violation found on that day; and not more than two thousand dollars for the second violation and each subsequent violation at the same place of business within a [two-year] three-year period. Any person found to be in violation of subdivision c of section 17-706 shall be liable for a civil penalty of not more than five hundred dollars in any single day.
(5) In addition, for a second violation of any of sections 17-703, 17-703.2, 17-704, 17-705 or subdivision a or b of section 17-706 occurring on a different day and [all] any subsequent violations occurring on different days at the same place of business within a [two-year] three-year period, any person who engages in business as a retail dealer shall be subject to the mandatory revocation of his or her cigarette license for such place of business. [For purposes of this section, any] Any violation of section 17-703, 17-703.2, 17-704, 17-705 or subdivision a or b of section 17-706 by any license holder at a place of business shall be included in determining the number of violations by such license holder and by any subsequent license holder at the same place of business unless the subsequent license holder provides [the commissioner of consumer affairs] the commissioner of the department that has commenced the proceeding to recover a civil penalty pursuant to subdivision b of this section with adequate documentation demonstrating that the subsequent license holder acquired the premises or business through an arm's length transaction as defined in subdivision e of this section and that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises. A cigarette license shall be revoked at the same hearing at which a retail dealer is found liable for a second violation or subsequent violations at the same place of business within a [two-year] three-year period. [Any person who shall knowingly make a false statement or who shall falsify or allow to be falsified any record or report required by section 17-707, shall be guilty of a misdemeanor and upon conviction thereof, shall be punished by a fine of not less than five hundred dollars nor more than one thousand five hundred dollars, or by imprisonment not to exceed six months, or both. Any person who shall make a false statement or who shall falsify or allow to be falsified any record or report required by section 17-707, or who shall fail to maintain any record or submit any report required by section 17-707, shall be liable for a civil penalty of not less than three hundred dollars nor more than one thousand five hundred dollars.] 

(6) Any person who violates section 17-708 shall be liable for a civil penalty of not more than fifty dollars for each violation.

b. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision a of this section for a violation of section 17-703, 17-703.1, 17-703.2, 17-704, 17-705 or 17-706 of this subchapter shall be commenced by the service of a notice of violation which shall be returnable to the [administrative tribunal established by the board of health] health tribunal at the office of administrative trials and hearings where the department of health and mental hygiene issues such notice [or], the adjudication division of the department of consumer affairs where that department or a designated employee of any authorizing agency [or the department of finance] issues such notice, or an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance where the department of finance issues such notice. Such notice shall contain a statement that any hearing for a second violation or subsequent [violations] violation of  [section 17-704, 17-705 or 17-706] any of such sections at the same place of business within a [two-year] three-year period shall also constitute a hearing for the revocation of a retail dealer's cigarette license where the retail dealer is found to be in violation of any such sections. [Where the department of health and mental hygiene finds a retail dealer to be liable for a violation of section 17-704, 17-705 or 17-706 that department shall notify the department of consumer affairs within thirty days of such finding. Where the department of consumer affairs finds a retail dealer to be liable for a violation of section 17-704, 17-705 or 17-706, that department shall notify the department of health within thirty days of such finding. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision a of this section for a violation of section 17-707 or authorized pursuant to subdivision h of section 17-707 shall be returnable to the administrative tribunal established by the board of health.] The department of health and mental hygiene, the department of consumer affairs and the department of finance shall notify each other within thirty days of a final determination that a retail dealer has been found to be in violation of section 17-703, 17-703.1, 17-703.2, 17-704, 17-705 or 17-706 of this subchapter. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision a of this section for a violation of section 17-708 shall be returnable to the [administrative tribunal established by the board of health] health tribunal at the office of administrative trials and hearings. Such tribunal shall have the power to impose the civil penalties prescribed by subdivision a of this section [or subdivision h of section 17-707 of this subchapter]. The adjudication division of the department of consumer affairs, the health tribunal at the office of administrative trials and hearings and an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance shall have the power to impose the civil penalties prescribed by subdivision a of this section for a violation of section 17-703, 17-703.1, 17-703.2, 17-704, 17-705 or 17-706 of this subchapter.

c. The penalties provided by subdivision a of this section [and subdivision h of section 17-707 of this subchapter] shall be in addition to any other penalty imposed by any other provision of law or rule promulgated thereunder.    

e. For purposes of this section, "arm's length transaction" means a sale of a fee or all undivided interests in real property, or lease of any part thereof, or a sale of a business, in good faith and for valuable consideration, that reflects the fair market value of such real property or lease, or business, in the open market, between two informed and willing parties, where neither is under any compulsion to participate in the transaction, unaffected by any unusual conditions indicating a reasonable possibility that the sale or lease was made for the purpose of permitting the original licensee to avoid the effect of violations on the premises. The following sales or leases shall be presumed not to be arm's length transactions unless adequate documentation is provided demonstrating that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises: 

    (1) a sale between relatives; or 

    (2) a sale between related companies or partners in a business; or 

    (3) a sale or lease affected by other facts or circumstances that would indicate that the sale or lease is entered into for the primary purpose of permitting the original licensee to avoid the effect of violations on the premises, such as a sale or lease entered into while there are violations pending against the original licensee that could result in revocation or suspension of the license.  

§ 18. Section 17-710 of the administrative code of the city of New York is amended by adding a new subdivision g to read as follows: 

g. Any retail dealer who fails to pay (1) any civil penalty imposed under chapter thirteen of title eleven of the code for the violation of any provision thereunder, or (2) any civil penalty imposed under this chapter for any violation thereof or under section 17-176.1 or section 17-177 of this title for any violation of such sections, shall be subject to suspension of his or her retail dealer license for the place of business where the violation occurred until such retail dealer pays all such civil penalties. Such retail dealer license shall not be renewed until such retail dealer pays all such civil penalties. A proceeding to suspend a retail dealer license pursuant to this subdivision may be commenced by the department to which payment of the penalty is due, in the same manner as a proceeding pursuant to subdivision b of this section to recover a civil penalty. The adjudication division of the department of consumer affairs, the health tribunal at the office of administrative trials and hearings and an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance shall have the power to suspend a retail dealer’s license pursuant to this subdivision.  

§ 19. Subdivisions a and j of section 17-713 of the administrative code of the city of New York, as added by local law number 69 for the year 2009, are amended to read as follows:

a. “Cigarette" means [(1) any roll made or used for smoking made wholly or in part of tobacco or any other substance wrapped in paper or in any other substance not containing tobacco, and (2) any roll made or used for smoking made wholly or in part of tobacco wrapped in any substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette described in paragraph (1) of this subdivision; provided, however, that no roll shall be considered to be a cigarette for purposes of paragraph (2) of this subdivision if it is not treated as a cigarette for federal excise tax purposes under the applicable federal statute in effect on August first, two thousand nine] any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.

j. "Tobacco product" means [any substance which contains tobacco, including, but not limited to, cigars and chewing tobacco; provided, however, that such term shall not include cigarettes] any product which contains tobacco that is intended for human consumption, including any component, part, or accessory of such product. Tobacco product shall include, but not be limited to, any cigar, little cigar, chewing tobacco, pipe tobacco, roll-your-own tobacco, snus, bidi, snuff, tobacco-containing shisha, or dissolvable tobacco product. Tobacco product shall not include cigarettes or any product that has been approved by the United States food and drug administration for sale as a tobacco use cessation product or for other medical purposes and that is being marketed and sold solely for such purposes.

§ 20. Section 17-715 of the administrative code of the city of New York, as amended by local law number 69 for the year 2009, is amended to read as follows:

§ 17-715 Sale of flavored tobacco products prohibited. 

a. It shall be unlawful for any person to sell or offer for sale, or to possess with intent to sell or offer for sale, any flavored tobacco product except in a tobacco bar.

b. There shall be a presumption that a retail dealer in possession of four or more flavored tobacco products, which shall include individual tobacco products, packages of tobacco products, or any combination thereof, possesses such tobacco products with intent to sell or offer for sale. 

§ 21. Section 17-716 of the administrative code of the city of New York, as amended by local law number 69 for the year 2009, is amended to read as follows:

§ 17-716 Violations and penalties. a. Any person who violates section 17-714 of this subchapter or any rules promulgated hereunder shall be liable for a civil penalty of not less than [two hundred and fifty] five hundred dollars, nor more than two thousand dollars for each violation. 

b. Any person who violates section 17-715 of this subchapter shall be liable for a civil penalty of not more than [five hundred] one thousand dollars for the first violation, and not more than [five hundred] one thousand dollars for each additional violation found on that day; and not more than [one] two thousand dollars for the second violation at the same place of business within a [two-year] three-year period, and not more than [one] two thousand dollars for each additional violation found on that day; and not more than [two] five thousand dollars for the third and all subsequent violations at the same place of business within a [two-year] three-year period. In addition, for a third violation occurring on a different day and all subsequent violations occurring on different days at the same place of business within a [two-year] three-year period, any person who engages in business as a retail dealer, as such term is defined in section 20-201 of the code, shall be subject to the mandatory suspension of his or her cigarette license, issued pursuant to section 20-202 of the code, for such place of business, for a period not to exceed one year. A cigarette license shall be suspended at the same hearing at which a retail dealer is found liable for a third violation or subsequent violations at the same place of business within a [two-year] three-year period. 

§ 22. Section 17-717 of the administrative code of the city of New York, as added by local law number 69 for the year 2009, is amended to read as follows:

§ 17-717 Enforcement. The department [and], the department of consumer affairs and the department of finance shall enforce the provisions of this subchapter. A proceeding to recover any civil penalty authorized pursuant to section 17-716 of this subchapter shall be commenced by the service of a notice of violation returnable to the [administrative tribunal established by the board of health] health tribunal at the office of administrative trials and hearings where the department issues such a notice or to the adjudication division of the department of consumer affairs where such department issues such a notice or to an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance where the department of finance issues such notice. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged. Such notice shall contain a statement that any hearing for a third violation or subsequent violation of section 17-715 of this subchapter at the same place of business within a [two-year] three-year period shall also constitute a hearing for the suspension of a retail dealer's cigarette license where the retail dealer is found to be in violation of such section. The [administrative tribunal of the board of health and] health tribunal at the office of administrative trials and hearings, the adjudication division of the department of consumer affairs and an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance shall have the power to render decisions and to impose the remedies and penalties provided for in section 17-716 of this subchapter, in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings. The department [and], the department of consumer affairs and the department of finance shall notify each other within thirty days of finding that a retail dealer has been found liable for any section of this subchapter.

§ 23. Section 17-718 of the administrative code of the city of New York, as added by local law number 69 for the year 2009, is amended to read as follows:

§ 17-718 Rules. The commissioner of the department [and], the commissioner of [the department of] consumer affairs and the commissioner of finance shall promulgate any rules as may be necessary for the purposes of carrying out the provisions of this [section] subchapter. 

§ 24. Subdivision f of section 20-201 of the administrative code of the city of New York, as added by local law number 2 for the year 2000, is amended to read as follows:

f. "Retail dealer" shall mean any person other than a wholesale dealer engaged in selling cigarettes. For the purposes of this chapter, the possession or transportation at any one time of [five thousand or] more than four hundred cigarettes by any person other than a manufacturer, an agent, a licensed wholesale dealer or a person delivering cigarettes in the regular course of business for a manufacturer, an agent or a licensed wholesale or retail dealer, shall be presumptive evidence that such person is a retail dealer.

§ 25.  Subdivision d of section 20-202 of the administrative code of the city of New York, subparagraph C of paragraph 1 of subdivision d as amended by local law number 22 for the year 2002 and paragraph 4 of subdivision d as amended by local law number 69 for the year 2009, is amended to read as follows:

d. Issuance of license.

1. A license shall be issued to a person to conduct the business of a retail dealer for each place of business where such person engages in selling cigarettes in the city only where: 

 (A) an applicant for a license or renewal thereof meets all the requirements prescribed herein and any criteria in addition thereto established by the commissioner by rule as he or she deems necessary to effectuate the purposes of this subchapter; 

 (B) an applicant satisfies the commissioner that such person is fit and able to conduct the business of a retail dealer; and 

 (C) the commissioner has not received notification from the commissioner of finance or the commissioner of the department of health and mental hygiene that such applicant is not in full compliance with any provisions of chapter thirteen of title eleven of this code, or chapter forty of title eleven of this code relating to the sale of cigarettes, or chapter seven of title seventeen of this code, [or chapter eight of title seventeen of this code,] or any rules promulgated by the commissioner of finance or the commissioner of the department of health and mental hygiene to effectuate the purposes of such chapters. 

2. A retail dealer license shall not be assignable and shall be valid only for the persons in whose names it is issued and for the transaction of business in the place designated therein and shall at all times be conspicuously displayed at the place for which it is issued.

3. Where a license for any place of business licensed pursuant to this subchapter has been revoked, the commissioner [in his or her discretion may] shall refuse to issue a license required under this subchapter, for a period of two years after such revocation, for such place of business or for any part of the building that had contained such place of business and was connected therewith, unless the applicant for such license demonstrates with documentary proof, to the satisfaction of the commissioner, that the applicant acquired the premises or business through an arm's length transaction.

4. For purposes of revocation of retail dealer licenses pursuant to section 17-710 of the code, any violation of section 17-703, 17-703.2, 17-704, 17-705 or subdivision a or b of section 17-706, or for purposes of [revocation] suspension of retail dealer licenses pursuant to section 17-716 of the code, any violation of section 17-715, by any license holder at a place of business shall be included in determining the number of violations by any subsequent license holder at the same place of business unless the subsequent license holder provides the commissioner with adequate documentation demonstrating that the subsequent license holder acquired the premises or business through an arm's length transaction and that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises.

5. For purposes of paragraphs 3 and 4 of section 20-202, "arm's length transaction" means a sale of a fee or all undivided interests in real property, or lease of any part thereof, or a sale of a business, in good faith and for valuable consideration, that reflects the fair market value of such real property or lease, or business, in the open market, between two informed and willing parties, where neither is under any compulsion to participate in the transaction, unaffected by any unusual conditions indicating a reasonable possibility that the sale or lease was made for the purpose of permitting the original licensee to avoid the effect of violations on the premises. The following sales or leases shall be presumed not to be arm's length transactions unless adequate documentation is provided demonstrating that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises: 

    (1) a sale between relatives; or 

    (2) a sale between related companies or partners in a business; or 

    (3) a sale or lease affected by other facts or circumstances that would indicate that the sale or lease is entered into for the primary purpose of permitting the original licensee to avoid the effect of violations on the premises, or revocation of a license, such as a sale or lease entered into while there are violations pending against the original licensee that could result in revocation or suspension of the license. 

§ 26.  Section 20-207 of the administrative code of the city of New York, as added by local law number 2 for the year 2000, is amended, and a new subdivision c is added, to read as follows:

§ 20-207 Violations. 

a. The civil penalties imposed pursuant to this section shall be in addition to any other sanctions and orders which may be imposed by the commissioner pursuant to this title including, but not limited to, such sanctions and orders which may be imposed pursuant to section 20-105 or to title 11 or title 17 of this code or pursuant to such other law the commissioner is authorized to enforce under this code.  The civil penalties imposed pursuant to this section for a violation of subdivision a of section 20-202 shall be in lieu of the civil penalties imposed pursuant to section 17-703 of this code, and the civil penalties imposed pursuant to this section for a violation of section 20-205 shall be in lieu of the civil penalties imposed pursuant to subdivision b of section 17-703.2 of this code.  

b. Notwithstanding the provisions of subdivision a and b of section 20-106 of this code, any person who violates any provision of this subchapter or any rules promulgated thereunder shall be subject to a civil penalty of not less than two hundred and fifty dollars but not more than two thousand dollars for each violation, to be recovered in a civil action or in an administrative tribunal with jurisdiction. 

c. The commissioner, after notice and hearing, shall be authorized to order the sealing of any premises where any person has been found:

1. to have engaged in unlicensed activities in violation of this subchapter on at least two occasions within a three-year period; or

2. to have violated any of sections 17-704, 17-705, subdivision a or b of section 17-706 or 17-715 on at least three occasions within a three-year period.
§ 27.  This local law shall take effect immediately, provided that: 

(i) sections two, seven, eight, nine, eleven, seventeen, eighteen, nineteen, twenty, twenty-one, twenty-four and twenty-six shall take effect sixty days after its enactment; 

(ii) sections five, six, ten, twelve and thirteen shall take effect one hundred twenty days after its enactment;

(iii) section twenty-five shall take effect one hundred eighty days after its enactment; and

(iv) the commissioners of finance, consumer affairs and health and mental hygiene may take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective dates.
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