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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to creating the offense of voyeurism  

I.         INTRODUCTION
On November 19, 2007, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will conduct a hearing on Proposed Introduction 617-A, which would amend the administrative code in relation to creating the offense of voyeurism.  The Criminal Justice Coordinator (CJC), the New York Civil Liberties Union (NYCLU), and other interested parties are expected to testify.

II.
BACKGROUND

 
Voyeurism, colloquially termed “peeping,” is broadly defined as “obtaining sexual gratification from observing unsuspecting individuals who are partly undressed, naked, or engaged in sexual acts.”
  The act of voyeurism takes many forms – it may involve surreptitious viewing with the naked eye, the use of a device such as a two-way mirror or peephole, or even the installation of a video recording device.  No matter what the form, voyeurs often leave their victims feeling vulnerable and violated.

In one particularly egregious local incident, Stephanie Fuller, a resident of Long Island, was surreptitiously videotaped by a small video camera her landlord installed in a smoke detector that faced her bed.
  At the time, “trespassing” was the only chargeable offense that covered the landlord’s conduct, and thus the landlord received a $1500 fine, 1-3 years probation, and 280 hours of community service for his offense.
  As a result, the New York State Legislature, in 2003, enacted “Stephanie’s Law,” described in detail below, which makes it a Class E felony to engage in “unlawful surveillance,” as defined therein.
  While Stephanie’s Law offers certain protections to victims of voyeurism involving the use of an imaging device capable of recording, storing or transmitting images, many victims of other forms of voyeurism remain unprotected under the State’s laws.    

III.
EXISTING NEW YORK STATE LAWS


At least two existing New York State laws currently proscribe certain viewing and/or surveillance activities.  First, Stephanie’s Law prohibits “unlawful surveillance,” which is defined as: (1) for amusement, entertainment, or profit, or to abuse or degrade the victim, the use or installation of an imaging device to surreptitiously view, broadcast, or record another person dressing or undressing or the sexual or other intimate parts of such person when that person has a reasonable expectation of privacy, or (2) for the purpose of arousal or sexual gratification, the use or installation of an imaging device to surreptitiously view, broadcast, or record a person dressing or undressing or the sexual or other intimate parts of such person when that person has a reasonable expectation of privacy, or (3) the use or installation of an imaging device for no legitimate purpose other than surreptitiously viewing or recording another person in a bedroom, changing room, fitting room, restroom, toilet, bathroom, washroom, shower or any room assigned to guests or patrons in a motel, hotel, or inn, or (4) intentional use or installation of an imaging device to surreptitiously view or record the sexual or other intimate parts of a person, under such person’s clothing.
  For the purposes of Stephanie’s Law, a person has a reasonable expectation of privacy at “a place and time when a reasonable person would believe that he or she could fully disrobe in privacy.”
  In addition, an “imaging device” is defined as “any mechanical, digital or electronic viewing device, camera or any other instrument capable of recording, storing or transmitting visual images that can be utilized to observe a person.”


Unlawful surveillance in the second degree,
 as defined by Stephanie’s Law, is a class E felony, punishable by up to 4 years imprisonment
 and/or a fine not to exceed $5000.
  While Stephanie’s Law protects individuals from voyeuristic behavior involving the use of a camera or other instrument “capable of recording, storing or transmitting visual images,”
 it does not address the actions of persons who engage in voyeurism with the naked eye or aided only by a device, such as a peephole or binoculars, which is incapable of recording images.  


In addition to Stephanie’s Law, section 395-b of the General Business Law prohibits the owner or manager of any premises from installing or maintaining a two-way mirror or other viewing device “for the purpose of surreptitiously observing the interior of any fitting room, restroom, toilet, bathroom, washroom, shower, or any room assigned to guests or patrons in a motel, hotel or inn.”  A two-way mirror or other viewing device is defined as “a mirror, peep hole, mechanical viewing device, camera or any other instrument or method that can be utilized to surreptitiously observe a person.”
  Any owner or manager who violates this section is guilty of a violation, punishable by up to 15 days imprisonment and/or a fine of up to $300.
  In addition, such violation is punishable by a civil penalty of up to $300.


Section 395-b also makes it a felony for owners and managers of any premises to install or maintain a video recording device “for [the] purpose of surreptitiously recording a visual image of the interior of any fitting room, restroom, toilet, bathroom, washroom, shower, or any other room assigned to guests or patrons in a motel, hotel or inn.”
  Each violation of this provision also is punishable by a civil penalty of up to $300.
  Section 395-b does not apply to any fitting room in which there is a conspicuous written notice regarding the use of a two-way mirror or other viewing device or to any: (i) public correctional or custodial facility, or public or private medical facility which is used for the treatment of persons pursuant to medical directive, or (ii) public or private treatment facility which is used for the treatment of persons who are committed or are voluntarily confined to such facility or are voluntarily receiving treatment thereat, or (iii) facility operated by any federal, state or local law enforcement agency, or (iv) private dwelling.
  

IV.
ANALYSIS OF PROPOSED INTRODUCTION NO. 617-A


Proposed Introduction No. 617-A is intended to address the problem of voyeurism in both private and public spaces.  In the context of private spaces, the proposed introduction would close the loophole in the State law by criminalizing voyeurism with the naked eye or aided only by a device, such as a peephole or binoculars, which is incapable of recording images.  Accordingly, a restaurant owner or employee intentionally viewing patrons in the restroom through a peephole, a clothing store clerk viewing patrons in the dressing room, or a hotel employee peering into private rooms would be subject to criminal prosecution.
  Specifically, the legislation would make it a class B misdemeanor, punishable by up to 90 days imprisonment
 and/or a fine of up to $500,
 to view another person, at a place and time when a person has a reasonable expectation of privacy, while such person is (1) in a state of undress or partial dress, (2) engaged in sexual intercourse or sexual contact, or (3) urinating or defecating.  For the purposes of the proposed legislation, a “place and time when a person has a reasonable expectation of privacy” means a place and time when a reasonable person would believe that he or she could disrobe in privacy, such as in a changing room, fitting room, tanning booth, private residence, hotel room, or restroom.  The definition makes clear, however, that a person who is visible through an uncovered, transparently covered, or partially covered window does not have a reasonable expectation of privacy.  In addition, “views or viewing” means the intentional looking upon of another person for more than a brief period of time, in other than a casual or cursory manner, for the purpose of personal amusement, entertainment, sexual arousal, sexual gratification, or for the purpose of degrading or abusing the person being viewed.  These definitions were carefully crafted to ensure that accidental and/or innocent behavior is not captured within the provision’s prohibitions.


In the context of public spaces, the proposed legislation would make it unlawful to, for example, repeatedly position oneself underneath slotted subway stairs or bleachers to view underneath women’s skirts.  Specifically, the legislation would make it a class B misdemeanor, punishable by up to 90 days imprisonment and/or a fine of up to $500, to intentionally and repeatedly position oneself in a public place to view another person’s sexual or other intimate parts, while such person is in a public place and without such person’s knowledge or consent, when such parts are not otherwise visible to the public.  For the purposes of this section, a “public place” means a place to which the public or a substantial group of persons has access, and includes, but is not limited to, highways, streets, roads, alleyways, doorways, sidewalks, parking lots, transportation facilities, schools, playgrounds, parks, places of amusement, and hallways, lobbies and other portions of apartment houses and hotels not constituting rooms or apartments designed for actual residence.  “Sexual or other intimate parts” tracks the definition in Stephanie’s Law and means the human male or female genitals, pubic area or buttocks, or the female breast below the top of the nipple, and shall include such part of parts which are covered only by an undergarment.  Finally, as stated above, “views or viewing” means the intentional looking upon of another person for more than a brief period of time, in other than a casual or cursory manner, for the purpose of personal amusement, entertainment, sexual arousal, sexual gratification, or for the purpose of degrading or abusing the person being viewed.    
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to creating the offense of voyeurism.

Be it enacted by the Council as follows:


Section 1. Chapter 1 of title 10 of the administrative code of the city of New York is amended by adding a new section 10-167 to read as follows:


§10-167. Voyeurism. a. Definitions. The following terms shall have the following meanings:

1. “Place and time when a person has a reasonable expectation of privacy” means a place and time when a reasonable person would believe that he or she could disrobe in privacy, such as in a changing room, fitting room, tanning booth, private residence, hotel room, or restroom, provided, however, that persons visible when viewed through an uncovered, transparently covered, or partially covered window shall not be deemed to have a reasonable expectation of privacy. 

2. “Public place” means a place to which the public or a substantial group of persons has access, and includes, but is not limited to, highways, streets, roads, alleyways, doorways, sidewalks, parking lots, transportation facilities, schools, playgrounds, parks, places of amusement, and hallways, lobbies and other portions of apartment houses and hotels not constituting rooms or apartments designed for actual residence.

3. “Sexual or other intimate parts” means the human male or female genitals, pubic area or buttocks, or the female breast below the top of the nipple, and shall include such part or parts which are covered only by an undergarment.

4. “Views or viewing” means the intentional looking upon of another person for more than a brief period of time, in other than a casual or cursory manner, for the purpose of personal amusement, entertainment, sexual arousal, sexual gratification, or for the purpose of degrading or abusing the person viewed.

b. Voyeurism in a private place. It shall be unlawful to view another person, without that person’s knowledge and consent, at a place and time when a person has a reasonable expectation of privacy, while such person is (1) in a state of undress or partial dress, (2) engaged in sexual intercourse or sexual contact, or (3) urinating or defecating.

c. Voyeurism in a public place. It shall be unlawful for any person to intentionally and repeatedly position him or herself in a public place to view another person’s sexual or other intimate parts, while such person is in a public place and without such person’s knowledge or consent, when such parts are not otherwise visible to the public.


d. Any person who violates subdivisions b or c of this section shall be guilty of a class B misdemeanor.


§2. This local law shall take effect 90 days after its enactment.

LD 11/15/07 

� Merriam-Webster Online Dictionary, www.m-w.com/dictionary/voyeurism.


� Stephanie’s Law, www.notbored.org/stephanie.html.


� Id.


� NY CLS Penal § 250.40 et seq. 


� NY CLS Penal § 250.45.


� NY CLS Penal § 250.40.


� Id.


� A person is guilty of unlawful surveillance in the first degree, a class D felony, when he or she commits the crime of unlawful surveillance in the second degree and has been previously convicted within the past ten years of unlawful surveillance in the first or second degree.  NY CLS Penal § 250.50.


� NY CLS Penal § 70.00.


� NY CLS Penal § 80.00.


� NY CLS Penal § 250.40.


� NY CLS Gen. Bus. Law § 395-b.


� Id.


� Id.


� Id.


� Id.


� Id.


� While it is currently a violation, punishable by up to 15 days imprisonment and/or a fine of up to $300, under section 395-b of the General Business Law for an owner or manager of any premises to install or maintain a two-way mirror or other viewing device, including a peephole, the proposed legislation would make such actions a class B misdemeanor, punishable by up to 90 days imprisonment and/or a fine of up to $500, and also would prohibit such actions by all persons, not just owners or managers.  


� NY CLS Penal § 70.15.


� NY CLS Penal § 80.05.
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