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[bookmark: _GoBack]DECLARATION 

This DECLARATION made as of the 	 day of ________ in the year 2022, by _______________________, having an address at ______________________ (hereinafter referred to as “Declarant”);

WITNESSETH

[bookmark: _Hlk86325918]WHEREAS, Declarant is the fee owner of certain real property located in the County of Queens, City and State of New York, designated for real property tax purposes as Lots ___________ of Tax Block _____ (the “Subject Property”) and is more particularly described in Exhibit A, annexed hereto and made part hereof; and

WHEREAS ____________________ (the “Title Company”) has issued a Certification of Parties-in-Interest, annexed hereto as Exhibit B and made a part hereof, that as of the _____day of ________ 2022, Declarant and ____________________ are the only parties‑in‑interest (“Parties-in-Interest”), as that term is defined in subdivision (d) of the definition of “zoning lot” set forth in Section 12‑10 of the Zoning Resolution of the City of New York to the Subject Property; and

WHEREAS, all Parties‑in‑Interest to the Subject Property have either executed this Declaration or waived their rights to execute this Declaration by written instrument annexed hereto as Exhibit C and made a part hereof, which instrument is intended to be recorded simultaneously with this Declaration; and

WHEREAS, the Declarant has submitted an application to the New York City Planning Commission (the “Commission”), certified February 14, 2022 and designated Nos. 210234ZMQ and N210235ZRQ for zoning map and text amendments to facilitate new mixed-use development at the Subject Property (the “Rezoning”); and

[bookmark: _Hlk95322403]WHEREAS, in connection with the Rezoning, Declarant submitted an Environmental Assessment Statement, dated February 10, 2022 and designated CEQR No. 21DCP118Q, for review by the New York City Department of City Planning (“DCP”), acting on behalf of the Commission as lead agency, pursuant to the State Environmental Quality Review Act (“SEQRA”) and the City Environmental Quality Review (“CEQR”) (the “CEQR Application”); and

WHEREAS, the development of the Subject Property pursuant to the Rezoning includes certain project components related to the environment (the “PCREs”) and mitigation (the “Mitigation”) identified in the CEQR Application, which were material to the analysis of environmental impacts, and are more particularly described below; and

WHEREAS, the Declarant desires to restrict the manner in which the Subject Property may be developed or redeveloped pursuant to the Rezoning by having the specified PCREs and Mitigation be a condition to any development of the Subject Property facilitated by the Rezoning; and

WHEREAS, the Declarant intends this Declaration to be binding upon all successors and assigns; and

WHEREAS, the Declarant intends this Declaration to benefit all land owners and tenants including the City of New York (“the City”) without consenting to the enforcement of this Declaration by any party or entity other than the City.

NOW, THEREFORE, Declarant does hereby declare and agree that the Subject Property shall be held, sold, transferred, and conveyed, subject to the restrictions and obligations which are for the purpose of protecting the value and desirability of the Subject Property and which shall run with the land, binding the successors and assigns of Declarant so long as they have any right, title or interest in the Subject Property or any part thereof:

1. Declarant shall implement the PCREs as set forth below and implementation of the PCREs shall be overseen by a third-party Monitor, as defined herein.

a. To avoid traffic impacts at intersections in proximity to the Subject Property, Declarant shall implement the following measures:

i. Traffic Calming Measures: Declarant shall develop and submit a plan for review and approval by the New York City Department of Transportation (“DOT”) to install traffic calming measures on the northbound and southbound directions along 11th Street in the vicinity of 33rd Road (the “Approved Traffic Calming Measures”). Upon DOT approval of all plans and specifications prepared by Declarant, Declarant shall install the Approved Traffic Calming measures to the satisfaction of DOT prior to obtaining temporary or final Certificates of Occupancy for the proposed development.  

b. [bookmark: _Hlk95422493]To avoid pedestrian impacts in proximity to the Subject Property during construction, Declarant shall implement the following measures:

i. Construction Pedestrian Circulation Plan: Declarant shall develop and submit a plan for review and approval by DOT to prepare a construction pedestrian circulation plan prior to obtaining demolition or building permits. Upon DOT approval of the construction pedestrian circulation plan, Declarant shall implement the plan according to procedures promulgated by NYC DOT’s Office of Construction Mitigation and Coordination.

c. To avoid or minimize pollutant emissions at sensitive receptors within and in proximity to the Subject Property during construction, Declarant shall implement the following measures:

i. Diesel Equipment Reduction. Construction of the proposed development shall minimize the use of diesel engines and use electric-powered non-road construction equipment, to the extent practicable. This would reduce the need for on-site generators, and require the use of electric equipment in lieu of diesel where practicable; 

ii. Clean Fuel.  Ultra-low sulfur diesel (ULSD) shall be used for diesel engines at the Subject Property;

iii. Best Available Tailpipe Reduction Technologies. To the extent practicable, non-road diesel engines with a power rating of 50 horsepower (hp) or greater shall utilize the best available tailpipe (BAT) technology for reducing diesel particulate matter (DPM) emissions. Diesel particle filters (DPF) have been identified as being the tailpipe technology currently proven to have the highest PM reduction capability;

iv. To the extent practicable, construction contracts shall specify that all diesel non-road engines rated at 50 hp or greater would utilize DPFs, either installed on the engine by the original equipment manufacturer (OEM) or retrofit with a DPF verified by EPA or the California Air Resources Board, and may include active DPFs if necessary; or other technology proven to reduce DPM by at least 90 percent;

v. Utilization of Newer Equipment. To the extent practicable, all non-road construction equipment in the project shall meet at least the Tier 2 emissions standard, and construction equipment meeting Tier 3 and/or Tier 4 emissions standards shall be used where conforming equipment is widely available, and the use of such equipment is practicable;

vi. Dust Control. Fugitive dust control plans shall be implemented as part of the construction process. For example, stabilized truck exit areas shall be established for washing off the wheels of all trucks that exit the construction site. Truck routes within the site shall be watered as needed to avoid the re-suspension of dust. All trucks hauling loose material shall be equipped with tight fitting tailgates and their loads securely covered prior to leaving the site. In addition to regular cleaning by the City, streets adjacent to the site shall be cleaned as frequently as needed by the construction contractor. Water sprays shall be used for all transfer of spoils to ensure that materials are dampened as necessary to avoid the suspension of dust into the air; and

vii. Restrictions on Vehicle Idling. In addition to adhering to local laws restricting unnecessary idling on roadways, on-site vehicle idle time shall also be restricted to three minutes, to the extent practicable, for all equipment and vehicles that are not using their engines to operate a loading, unloading, or a processing device (e.g., concrete mixing trucks) or otherwise required for the proper operation of the engine.

d. To avoid or minimize increases in noise levels at sensitive receptors within and in proximity to the Subject Property during construction, Declarant shall implement the following measures:

i. Equipment that meets the sound level standards specified in Subchapter 5 of the New York City Noise Control Code shall be utilized during the entirety of construction. Table 2.22-5 of the CEQR Application shows the noise levels for typical construction equipment and the mandated noise levels for the equipment that would be used for construction of the proposed development:

1. Excavator shall not exceed an Lmax noise level limit at 50 feet of 75 dBA.
2. Wheel Loader shall not exceed an Lmax noise level limit at 50 feet of 70 dBA
3. Crane shall not exceed an Lmax noise level limit at 50 feet of 75 dBA
4. Pile Driver shall not exceed an Lmax noise level limit at 50 feet of 85 dBA
5. Generator shall not exceed an Lmax noise level limit at 50 feet of 70 dBA
6. Compressor shall not exceed an Lmax noise level limit at 50 feet of 70 dBA
7. Concrete Pump shall not exceed an Lmax noise level limit at 50 feet of 72 dBA
8. Rebar Bender shall not exceed an Lmax noise level limit at 50 feet of 70 dBA
9. Forklift shall not exceed an Lmax noise level limit at 50 feet of 69 dBA
10. Concrete Trowler shall not exceed an Lmax noise level limit at 50 feet of 69 dBA
11. Dump Truck shall not exceed an Lmax noise level limit at 50 feet of 74 dBA
12. Concrete Mixer shall not exceed an Lmax noise level limit at 50 feet of 75 dBA

ii. An independent environmental Monitor as defined herein shall be implemented to verify and satisfy source control PCRE commitments proposed and mandated in Table 2.22-5 of the CEQR Application;
iii. As electric power is expected to be available throughout the Subject Property, electrically powered equipment such as welders and saws shall be used over diesel-powered equipment, where feasible and practicable;
iv. The construction site shall be configured to minimize backup alarm noise where possible. Additionally, trucks shall not be allowed to idle more than three minutes at the Subject Property based upon Title 24, Chapter 1, Subchapter 7, Section 24-163 of the New York City Administrative Code; and contractors and subcontractors shall be required to properly maintain their equipment and mufflers;
v. Equipment with high noise emissions, such as cranes and concrete trucks, shall be located away from and shielded from sensitive receptor locations when possible;
vi. Noise barriers that shall be constructed of plywood or other materials shall surround the entire construction site perimeter. This barrier shall provide noise shielding. The barrier shall be at least 12 feet tall and include a cantilever towards the construction work to further shield the upper floors of adjacent sensitive noise receptors. Truck deliveries shall occur behind these barriers where possible; and
vii. Path noise control measures such as portable noise barriers and enclosures shall be utilized where feasible for certain dominant noise equipment such as generators and compressors.

2. [bookmark: _Hlk89103310]Declarant shall retain a third party (the “Monitor”) to, on behalf of DCP, oversee the implementation and performance of the PCREs required under this Declaration. The Monitor shall be selected by the Declarant. The review of a proposed Monitor and the responsibilities of the Monitor shall comply with the following criteria:

a. The Monitor shall be a licensed engineer, architect, general contractor, or environmental consultant with significant experience in environmental management and construction management (or multiple persons or a firm employing such persons), including familiarity with the means and methods for implementing of the PCREs set forth in this Declaration.

b. The “Scope of Services” described in any agreement between Declarant and the Monitor pursuant to which the Monitor is retained (the “Monitor Agreement”) shall be subject to prior review by and approval of DCP. The Monitor Agreement shall include provisions in a form acceptable to DCP that, among others, shall: (i) ensure that the Monitor is independent of Declarant in all respects relating to the Monitor’s responsibilities under this Declaration (provided that the Monitor shall be responsible to Declarant with regard to practices generally applicable to or expected of consultants and independent contractors of Declarant) and has a duty of loyalty to DCP; (ii) provide for appropriate DCP management and control of the performance of services by the Monitor; (iii) authorize DCP to direct the termination of services by the Monitor for unsatisfactory performance of its responsibilities under the Monitor Agreement; (iv) allow for the retention by the Monitor of sub-consultants with expertise appropriate to assisting the Monitor in its performance of its obligations to the extent reasonably necessary to perform its obligations under this Declaration and the Monitor Agreement; and (v) allow for termination by Declarant for cause, but only with the express written concurrence of DCP. If DCP fails to act upon a proposed Monitor Agreement within thirty (30) days after submission of a draft agreement, the submitted draft shall be deemed acceptable by DCP and may be executed by Declarant and the Monitor.

c. The Monitor Agreement shall provide for the commencement of services by the Monitor prior to demolition or excavation at the Subject Property and shall continue in effect at all times that construction activities are occurring on the Subject Property, except to the extent that more than one Monitor has been engaged pursuant to this Declaration, in which case the Monitor Agreement shall continue in effect until all of Declarant’s obligations hereunder have been satisfied.

d. The Monitor shall: (i) assist DCP with regard to the review of plans and measures proposed by Declarant for purposes of satisfying the PCREs; and (ii) provide DCP reports of Declarant’s compliance with the PCREs during any period of construction. The Monitor may at any time also provide Declarant and DCP with notice of a determination that a PCRE has not been implemented, accompanied by supporting documentation establishing the basis for such determination, provided that any such notice shall be delivered to both parties.

e. The Monitor shall: (i) have full access to the Subject Property, subject to compliance with all generally applicable site safety requirements imposed by law, pursuant to construction contracts, or imposed as part of the site safety protocol required thereon; (y) on reasonable notice and during normal business hours, be provided with access to relevant books and records of Declarant; and (z) be entitled to conduct tests on the Subject Property that the Monitor reasonably deems necessary to verify implementation and performance of the PCREs, subject to compliance with all generally applicable site safety requirements imposed by law, site operations, or pursuant to construction contracts in effect for the Subject Property. The Monitor Agreement shall provide that Declarant shall have the right to require Monitor to secure insurance customary for such activity and may hold the Monitor liable for any damage or harm resulting from such testing activities.

f. Declarant shall be responsible for payment of all fees and expenses due to the Monitor for work performed on or relating to the Subject Property, including any expenses paid to sub-consultants engaged in accordance with the terms of the Monitoring Agreement.

3. Prior to Declarant accepting Building Permits for construction facilitated by the Rezoning on the Subject Property, Declarant shall submit a plan for the implementation of the PCREs to the Monitor for its review and approval. The term Building Permit shall mean the issuance of any permit by the New York City Department of Buildings (“DOB”) whether in the form of (i) an excavation permit, authorizing excavations, including those made for the purposes of removing earth, sand, gravel, or other material; (ii) a foundation permit, authorizing foundation work; (iii) a demolition permit, authorizing the dismantling, razing or removal of a building or structure, including the removal of structural members, floors, interior bearing walls and/or exterior walls or portions thereof; (iv) a new building permit; or (v) any other permit normally associated with the development of a building.

4. Declarant shall not apply, upon the completion of any inspections, for the issuance of a temporary certificate of occupancy for any building within the Subject Property until the PCREs set forth in this Declaration, as may be modified pursuant to Paragraph 7, have been (i) performed, (ii) confirmed by the Monitor, and (iii) certified by Monitor to DCP as compliant with the requirements of this Declaration at least ten (10) business prior to Declarant’s application for a temporary certificate of occupancy.

5. If this Declaration inadvertently fails to incorporate a PCRE specified in the CEQR Application as applicable to the Subject Property, such PCRE shall be deemed incorporated herein by reference. If there is any inconsistency between the PCREs set forth in the CEQR Application and in this Declaration, the PCREs in the CEQR Application shall be applicable.

6. In complying with any of the PCREs, Declarant may, at its election, implement innovations, technologies, or alternatives that may become available, which Declarant demonstrates to DCP through a Modification Request, as defined herein, would result in equal or better methods of achieving the relevant PCRE than those set forth in this Declaration.

7. Where Declarant believes, in good faith, based on changed conditions, that a PCRE required under this Declaration should not apply or be modified without diminishment of the environmental standards that would be achieved by implementation of the specified PCRE in this Declaration, Declarant shall set forth the basis for such belief in an analysis submitted to DCP, and other relevant City agencies such as DOT or the New York City Department of Environmental Protection (“DEP”), (the “Modification Request”). Following the delivery of the Modification Request, Declarant shall meet with DCP and the relevant City agencies (and at DCP’s option, the Monitor) to respond to any questions or comments on such request and accompanying materials and shall provide additional information as may reasonably be requested by DCP or the Monitor. Upon reviewing the Modification Request and any other materials submitted, DCP, in consultation with the Monitor, shall issue a written determination within ten (10) business days after receipt of the Modification Request. In the event that DCP determines that a PCRE should not apply or can be modified, Declarant may eliminate or modify the PCRE consistent with DCP written determination, provided that Declarant records, with the Office of the City Register for Queens County (the “City Register”) a notice of such change against the affected portion(s) of the Subject Property.

8. Declarant agrees to either implement, at its own expense, the Mitigation described below in consultation with DOT, or if directed by DOT, pay DOT or the City for the ordinary and customary costs of the Traffic Mitigation that DOT implements:

a. All-Way Stop Sign Control: Declarant shall develop and submit a plan for review and approval by NYC DOT to install an all-way stop sign control at the intersection of 12th Street at 34th Avenue. Upon NYC DOT approval of all plans and specifications prepared by Declarant, Declarant shall install the approved all-way stop sign control to the satisfaction of DOT prior to obtaining temporary or final Certificates of Occupancy for the proposed development.

9. Prior to implementing the Mitigation, it will be necessary to confirm the need for the Mitigation and for any DOT-approved adjustments (“Adjustments”). Any such Adjustments shall be commensurate with the intended effects of the Mitigation and shall be the most cost-effective measures available to reasonably achieve such intended effects.

10. Declarant represents and warrants with respect to the Subject Property, that no restrictions of record, nor any present or presently existing estate or interest in the Subject Property nor any lien, encumbrance, obligation, covenant of any kind preclude, presently or potentially, the imposition of the obligations and agreements of this Declaration.

11. Declarant acknowledges that the City is an interested party to this Declaration and consents to the enforcement solely by the City, administratively or at law or at equity, of the obligations, restrictions and agreements pursuant to this Declaration.

12. The provisions of this Declaration shall inure to the benefit of and be binding upon the respective successors and assigns of the Declarant, and references to the Declarant shall be deemed to include such successors and assigns as well as successors to their interest in the Subject Property. References in this Declaration to agencies or instrumentalities of the City shall be deemed to include agencies or instrumentalities succeeding to the jurisdiction thereof.

13. Declarant shall be liable in the performance of any term, provision, or covenant in this Declaration, subject to the following provision: 

The City and any other party relying on this Declaration will look solely to the fee estate interest of the Declarant in the Subject Property for the collection of any money judgment recovered against Declarant, and no other property of the Declarant shall be subject to levy, execution, or other enforcement procedure for the satisfaction of the remedies of the City or any other person or entity with respect to this Declaration, and Declarant shall have no personal liability under this Declaration.

14. The obligations, restrictions and agreements herein shall be binding on the Declarant or other parties in interest only for the period during which the Declarant and any such party in interest holds an interest in the Subject Property; provided, however, that the obligations, restrictions and agreements contained in this Declaration may not be enforced against the holder of any mortgage unless and until such holder succeeds to the fee interest of the Declarant by way of foreclosure or deed in lieu of foreclosure.

15. Declarant shall indemnify the City, its respective officers, employees and agents from all claims, actions, or judgments for loss, damage or injury, including death or property damage of whatsoever kind or nature, arising from Declarant’s obligations under this Declaration, including without limitation, the negligence or carelessness of the Declarant, its agents, servants or employees in undertaking such obligations; provided, however, that should such a claim be made or action brought, Declarant shall have the right to defend such claim or action with attorneys reasonably acceptable to the City and no such claim or action shall be settled without the written consent of the City.

16. If Declarant is found by a court of competent jurisdiction to have been in default in the performance of its obligations under this Declaration, and such finding is upheld on a final appeal by a court of competent jurisdiction or by other proceeding or the time for further review of such finding or appeal has lapsed, Declarant shall indemnify and hold harmless the City from and against all reasonable legal and administrative expenses arising out of or in connection with the enforcement of Declarant’s obligations under this Declaration as well as any reasonable legal and administrative expenses arising out of or in connection with the enforcement of any judgment obtained against the Declarant, including but not limited to the cost of undertaking the installation of the traffic signal.

17. Declarant shall cause every individual or entity that between the date hereof and the date of recordation of this Declaration that becomes a Party-in-Interest with respect to all or any portion of the Subject Property to waive its right to execute this Declaration and subordinate its interest in the Subject Property to this Declaration. Any mortgage or other lien encumbering the Subject Property after the recording date of this Declaration shall be subject and subordinate hereto as provided herein. Such waivers and subordination shall be attached to this Declaration as Exhibits and recorded in the Office of the County or City Register.

18. This Declaration and the provisions hereof shall become effective five (5) days after the New York City Council approves the Rezoning (the “Effective Date”).  Declarant shall record or shall cause this Declaration to be recorded in the Office of the County or City Register, indexing it against the Subject Property within five (5) business days of the Effective Date and shall, if requested, promptly deliver to DCP a certified copy of this Declaration as recorded.  If Declarant fails to so record this Declaration, the City may record this Declaration, at the sole cost and expense of Declarant, who shall promptly pay to the City such costs together with fees for purchase of a reasonable number of certified copies of the recorded Declaration.

19. This Declaration may be amended or modified by Declarant only with the approval of DCP or the agency succeeding to its jurisdiction and no other approval or consent shall be required from any other public body, private person or legal entity of any kind.

20. Declarant expressly acknowledges that this Declaration is an essential element of DCP’s review of the CEQR Application and, as such, the filing and recordation of this Declaration may be a precondition to the determination of significance pursuant to the SEQRA Regulations, Title 6 New York Code of Rules and Regulations (“NYCRR”) Part 617.7.

21. Declarant acknowledges that the satisfaction of the obligations set forth in this Declaration does not relieve Declarant of any additional requirements imposed by Federal, State or Local laws.

22. This Declaration shall be governed by and construed in accordance with the laws of the State of New York.

23. Wherever in this Declaration, the certification, consent, approval, notice or other action of Declarant or the City is required or permitted, such certification, consent, approval, notice or other action shall not be unreasonably withheld or delayed.

24. In the event that any provision of this Declaration is deemed, decreed, adjudged or determined to be invalid or unlawful by a court of competent jurisdiction, such provision shall be severable and the remainder of this Declaration shall continue to be in full force and effect.

25. This Declaration and its obligations and agreements are in contemplation of Declarant receiving approvals or modified approvals of the Rezoning. In the event that the Declarant withdraws the application for the Rezoning before a final determination or this application for the Rezoning is not approved, the obligations and agreements pursuant to this Declaration shall have no force and effect and this Declaration shall be cancelled.



IN WITNESS WHEREOF, Declarant has executed this Declaration as of the day and year first above set forth.
						
____________________

By:	___________________________
					Name:	___________________________		
					Title:	___________________________					
		CERTIFICATE OF ACKNOWLEDGMENT

STATE OF NEW YORK     )
                                              )    .ss.:
COUNTY OF                       )


On the ____ day of ______ in the year _____________ before me, the undersigned, personally appeared _____________________________, personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their signature on the instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed the instrument.

                                                               ___________________________
                                                               Notary Public
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