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..Title

TITLE:


A local law to amend the administrative code of the city of New York, in relation to opting in to the State Neighbor Notification Law concerning the application of pesticides. 

ADMINISTRATIVE CODE:
Adds a new chapter 9 to title 17.


On Wednesday, November 17, 2004, the Committee on Health will hold a hearing on Int. No. 328, which would amend the New York City Administrative Code in relation to opting in to the State Neighbor Notification Law concerning the application of pesticides.  Representatives of the U.S. Environmental Protection Agency (EPA), the New York State Attorney General, the New York State Department of Environmental Conservation (DEC), New York City Department of Health and Mental Hygiene, the New York City Department of Environmental Protection, the New York City Office of Environmental Coordination, the New York City Housing Authority, the New York City Department of Parks and Recreation, the New York City Department of Education, and environmental and health advocates and pest control associations were invited to testify.  

BACKGROUND 


Pesticides are chemical or biological substances designed to destroy, control or repel a variety of living organisms, such as insects (insecticides), weeds (herbicides), mold or fungus (fungicides) and rodents (rodenticides).  Pesticides are poisons, and their use is regulated by both the EPA and DEC.
 Pesticides can be useful to society because they can kill potential disease-causing organisms and control insects, weeds and other pests.  However, pesticides, by their very nature, create some risk of harm.  Pesticides can cause harm to humans, animals, or the environment because they are designed to kill or otherwise adversely affect living organisms.
 

According to a 2002 report by the New York State Attorney General, in 1999, commercial pesticide applicators applied 4.1 million pounds of dry pesticides and 820,000 gallons of liquid pesticide to homes, apartments, schools, parks, day care centers, senior centers, hospitals, offices and office buildings across New York State.  Homeowners, landlords and apartment dwellers purchased many additional thousands of pounds of pesticides for private application.
  Reports released by DEC indicate heavy pesticide use in New York’s urban centers.  For example, in 1998 the applications of liquid and solid pesticide formulations in New York City represented 36% of the total liquid pesticides and 27% of the total solid pesticides applied by commercial applicators and sold to farmers in all of New York State.
  A 2002 study by the New York State Attorney General, entitled, “Pest Control in Public Housing, Schools and Parks: Urban Children at Risk,” found that housing authorities, school and park administrators and parents frequently use toxic pesticides in areas where children may be exposed.  


According to the EPA, infants and children may be especially sensitive to health risks posed by pesticides.  Infants and children are particularly sensitive because their internal organs are still developing and maturing; in relation to their body weight, infants and children eat and drink more than adults, possibly increasing their exposure to pesticides in food and water and certain behaviors – such as playing on floors or lawns or putting objects in their mouths – increases a child’s exposure to pesticides used in homes and yards.
  Exposures of children to pesticides in the womb and during the first years after birth are linked to an increased risk of cancer and to increased risks of injury to the brain and nervous system.
  In addition, a report recently issued by Columbia University’s Mailman School of Public Health found that pregnant African-American and Dominican women in the South Bronx and Upper Manhattan who were heavily exposed to two common insecticides had smaller babies than their neighbors.
  When restrictions on those pesticides were imposed, the size of babies in the same geographic area increased.
  

Pesticides are regulated in New York under Article 33 of the Environmental Conservation Law (ECL) and its implementing regulations.
  However, in 2003, New York State passed the Pesticide Neighbor Notification Law, which, in addition to establishing mandatory statewide requirements for parental notification of pesticide use in schools and day care centers, allows counties and New York City, to adopt special requirements for notification of commercial and residential lawn pesticide applications.
 

The law provides that if a county decides to “opt-in,” it must adopt a local law that includes all the exact provisions of ECL § 33-1004.  Such a local law becomes effective in that county on January 1st of the year following adoption.   As of November 2004, seven New York counties have opted into the State Pesticide Neighbor Notification Law.  Those counties include:  Suffolk, Nassau, Westchester, Albany, Rockland, Tompkins and Erie.  Commercial pesticide applicators unsuccessfully sued to invalidate local Neighbor Notification Laws in Nassau, Suffolk, Westchester and Albany Counties shortly after they were adopted.  All four cases claimed the counties failed to comply properly with the State Environmental Quality  Review Act (SEQRA).  While the county trial courts reached different conclusions, on appeal, two different appellate courts upheld all four local laws, finding that the State Legislature did not intend counties to conduct any additional environmental review under SEQRA prior to adopting local laws.  The courts also held that the applicators were not entitled to challenge the laws on environmental grounds because their interests were only economic.
  


Advocates of Neighbor Notification laws cite a number of benefits for adopting such laws.  Advocates assert that implementation of Neighbor Notification laws (i) provides a means for residents to take common-sense precautions to minimize their families exposure to hazardous pesticides in their community; (ii) provides an incentive for applicators to use les toxic pest treatments;
 and (iii) reduces pesticide poisonings and long-term health problems, which results in the long-term benefit of reducing public health care costs.
  Studies have also found that the costs of implementing neighbor notification laws were reasonable.
  For example, a report issued by the New York State Attorney General’s Office in 2003, found that Nassau county assigns two staff members and one attorney to work on the Neighbor Notification program on a part-time basis.  The time devoted by these staff members equals roughly fifty work days per year.  As a result, Nassau County is spending approximately $15,000, plus benefits.


Critics of Neighbor Notification laws cite a number of concerns with the adoption of such laws.  For example, the New York State Lawn Care Association issued a fact sheet listing a number of concerns with the Neighbor Notification law, including the costs to counties of implementing such a program,
 the cost to applicators, sign pollution, increased acrimony between neighbors and enforcement.  Other critics assert that neighbor notification inhibits the practices of integrated pest management.

Int. No. 328


Int. No. 328 would amend title 17 of the New York City Administrative Code by adding a new chapter 9 entitled “Neighbor Notification of Pesticide Application.”  


Proposed § 17-901 would set forth the following definitions: 

1. “Abutting property” would mean any property which has any boundary or boundary point in common with the property on which the pesticide is to be applied.

2.   "Agency" would mean any state agency; municipal corporation; public authority; college, as that term is defined in the education law; railroad, as that term is defined in the railroad law; or telegraph, telephone, telegraph and telephone, pipeline, gas, electric, or gas and electric corporation as those terms are defined in the transportation corporations law, which applies pesticides.

3. “Commercial lawn application” would mean the application of pesticide to ground, trees, or shrubs on public or private outdoor property.  For the purposes of this section, the following would not be considered commercial lawn application: (i) the application of pesticide for the purpose of producing an agricultural commodity; (ii) residential application of pesticides; (iii) the application of pesticides around or near the foundation of a building for the purpose of indoor pest control; (iv) the application of pesticides by or on behalf of agencies except that agencies would be subject to visual notification requirements pursuant to section 33-1003 of the ECL where such application is within one hundred feet of a dwelling, multiple dwelling, public building or public park; and (v) the application of pesticides on golf courses or turf farms.

4. “Dwelling” would mean any building or structure or portion thereof which is occupied in whole or in part as the home, residence or sleeping place for one or two families.

5. “General use pesticide” would mean a pesticide which does not meet the state criteria for a restricted pesticide as established under authority of section 33-0303 of the ECL.

6. “Multiple dwelling” would mean any dwelling which is to be occupied by or is occupied as the residence or home of three or more families living independently of each other.

7. "Pesticide" would mean: (i) any substance or mixture of substances intended for preventing, destroying, repelling, or mitigating any pest; and (ii) any substance or mixture of substances intended for use as a plant regulator, defoliant, or desiccant.

8. “Premises” would mean land and improvements or appurtenances or any part thereof.

9. “Residential lawn application” would mean the application of general use pesticides to ground, trees, or shrubs on property owned by or leased to the individual making such application.  For the purposes of this section, the following would not be considered residential lawn application: (i) the application of pesticides for the purpose of producing an agricultural commodity; (ii) the application of pesticides around or near the foundation of a building for the purpose of indoor pest control; (iii) the application of pesticides by or on behalf of agencies, except that agencies shall be subject to visual notification requirements pursuant to section 33-1003 of the ECL where such application is within one hundred feet of a dwelling, multiple dwelling, public building or public park; and (iv) the application of pesticides on golf courses or turf farms.
Proposed § 17-902 would be entitled “Notification requirements for commercial and residential lawn applications.”  Subdivision a(1) of proposed § 17-902 would provide that all retail establishments that sell general use pesticides for commercial or residential lawn application must display a sign meeting standards, established by the New York State Commissioner of Environmental Conservation pursuant to subdivision one of section 33-1005 of the environmental conservation law, in a conspicuous place, and such sign shall be placed as close as possible to the place where such pesticides are displayed.

Subdivision a(2) of proposed § 17-902 would provide that the signs required to be displayed pursuant to paragraph one of § 17-902 must contain, at a minimum, pursuant to section 33-1005 of the ECL: (i) a warning notice directing consumers to follow directions on labels; (ii) a provision to inform the customer of the posting requirements set forth in proposed subdivision c of section 17-902; and (iii) a recommendation that the customer notify neighbors prior to the application of pesticides so that such neighbors may take precautions to avoid pesticide exposure.

Subdivision b(1) of proposed § 17-902 would state that at least forty-eight hours prior to any commercial lawn application of a pesticide, the person or business making such application shall supply written notice, as defined in subdivision three of section 33-1005 of the ECL, to: (i) occupants of all dwellings on abutting property with a boundary that is within one hundred fifty feet of the site of such application; and to (ii) owners, owners’ agents, or other persons in a position of authority for all other types of premises that are on abutting property with a boundary that is within one hundred fifty feet of the site of such application.  Section b(1) would further provide that owners or owners’ agents of multiple family dwellings must supply such written notice to the occupants of such multiple family dwellings and for all other types of premises, owners, owners’ agents or other persons in a position of authority shall post such written notice in a manner specified by the New York State Commissioner of Environmental Conservation.
Subdivision b(2) of proposed § 17-902 would provide that the written notice required pursuant to § 17-902(b)(1) must contain, at a minimum, pursuant to section 33-1005 of the ECL: (i) the address of the premises where application is to be done; (ii) the name and telephone number and pesticide business registration number or certified applicator number of the person providing the application; (iii) the specific date of each pesticide application and two alternative dates to the proposed date of application when, due to weather conditions, the pesticide application on the proposed date is precluded; (iv) the product name or names and the EPA registration number or numbers of the pesticide or pesticides to be applied; and (v) a prominent statement that reads: 

“This notice is to inform you of a pending pesticide application to neighboring property.  You may wish to take precautions to minimize pesticide exposure to yourself, family members, pets or family possessions.  Further information about the product or products being applied, including any warnings that appear on the labels of such pesticide or pesticides that are pertinent to the protection of humans, animals or the environment, can be obtained by calling the National Pesticides Telecommunications Network at 1-800-858-7378 or the New York State Department of Health Center for Environmental Health Info line at 1-800-458-1158.”

Subdivision b(3) of proposed § 17-902 would provide that the prior notification provisions of § 17-902(b)(1) paragraph one of this subdivision would not apply to the following: (i) the application of anti-microbial pesticides and anti-microbial products as defined by the federal insecticide, fungicide and rodenticide act (FIFRA) in 7 U.S.C. sections 136(mm) and 136q(h)(2); (ii) the use of an aerosol product with a directed spray, in containers of eighteen fluid ounces or less, when used to protect individuals from an imminent threat from stinging and biting insects, including venomous spiders, bees, wasps and hornets.  This section shall not exempt from notification the use of any fogger product or aerosol product that discharges to a wide area; (iii) the use of non-volatile insect or rodent bait in a tamper resistant container; (iv) the application of a pesticide classified by the EPA as an exempt material under section 152.25 of title forty of the code of federal regulations; (v) the application of a pesticide which the EPA has determined satisfies its reduced risk criteria, including a biopesticide; (vi) the use of boric acid and disodium octaborate tetrahydrate; (vii) the use of horticultural soap and oils that do not contain synthetic pesticides or synergists; (viii) the application of a granular pesticide, where granular pesticide means any ground applied solid pesticide that is not a dust or powder; (ix) the application of a pesticide by direct injection into a plant or the ground; (x) the spot application of a pesticide, where spot application means the application of pesticide in a manually pressurized or non-pressurized container of thirty-two fluid ounces or less to an area of ground less than nine square feet; (xi) the application of a pesticide to the ground or turf of any cemetery; and (xii) an emergency application of a pesticide when necessary to protect against an imminent threat to human health, provided, however, that prior to any such emergency application, the person providing such application must make a good faith effort to supply the written notice required pursuant to this title.  Section b(3) of proposed § 17-902 would further provide that upon making an emergency application, the person making such application must notify the New York State Commissioner of Health, using a form developed by such Commissioner for such purposes that would include minimally the name of the person making such application, the pesticide business registration number or certified applicator number of the person making such application, the location of such application, the date of such application, the product name and EPA registration number of the pesticide applied and the reason for such application.

Subdivision c(1) of proposed § 17-902 would provide that all persons performing residential lawn applications treating an area more than one hundred square feet must affix markers to be placed within or along the perimeter of the area where pesticides will be applied.  Section (1) would require that markers be placed so as to be clearly visible to persons immediately outside the perimeter of such property.  Such markers would be required to be posted at least twelve inches above the ground and shall be at least four inches by five inches in size.


Subdivision c(2) of proposed § 17-902 would provide that the markers required pursuant to § 17-902(c)(2) must be in place on the day during which the pesticide is being applied and must instruct persons not to enter the property and not to remove the signs for a period of at least twenty-four hours.  Such instruction would be required to be printed boldly in letters at least three-eighths of an inch in height.

Proposed § 17-903  would be entitled “Enforcement.”    Proposed § 17-903  would provide that, pursuant to section 33-1004 of the ECL, the Department of Health and Mental Hygiene would have concurrent authority with the State of New York to enforce the provisions of this new chapter 9, provided that all penalties, which would be assessed after providing a hearing or opportunity to be heard, would be as specified in section 17-904 of such chapter and would be payable to and deposited with New York City.


Proposed § 17-904  would be entitled “Civil and criminal penalties.” Section a(1) of proposed § 17-904  would provide that any person providing a commercial lawn application who violates any provision of proposed §17-902(b) or any rule promulgated pursuant thereto would be liable for a civil penalty not to exceed five thousand dollars for a first violation, and not to exceed ten thousand dollars for a subsequent offense.

Subdivision a(2) of proposed § 17-904  would provide that notwithstanding any provision of law to the contrary, an owner or owner’s agent of a multiple dwelling or owner, owner’s agent or a person in a position of authority for all other types of premises who violates any provision of subdivision b of section 17-902 or any rule or regulation promulgated pursuant thereto and any person who violates any provision of subdivision c of section 17-902 or any rule promulgated pursuant thereto would, for a first such violation, in lieu of a penalty, be issued a written warning and would also be issued educational materials pursuant to subdivision two of section 33-1005 of the ECL.  Such persons would, however, be liable for a civil penalty not to exceed one hundred dollars for a second violation, and not to exceed two hundred fifty dollars for any subsequent violation.

Subdivision a(3) of proposed § 17-904  would provide that notwithstanding any provision of law to the contrary, any person who violates the provisions of subdivision a of section 17-902 would be issued a warning for the first violation and would be provided seven days to correct such violation.  Such person would, however, be liable for a civil penalty not to exceed one hundred dollars for a second violation and not to exceed two hundred fifty dollars for any subsequent violation.
Subdivision b(1) of proposed § 17-904  would provide that any person providing a commercial lawn application who, having the culpable mental states defined in subdivision one or subdivision two of section 15.05 or in section 20.20 of the penal law, violates any provision of subdivision b of section 17-902, except an offense relating to the application of a general use pesticide, would be guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine not to exceed five thousand dollars for each day during which such violation continues or by imprisonment for a term of not more than one year, or by both such fine and imprisonment.  If the conviction is for a subsequent offense committed after a first conviction of such person under this subdivision, punishment would be by a fine not to exceed ten thousand dollars for each day during which such violation continues or by imprisonment for a term of not more than one year, or by both such fine and imprisonment. 

Subdivision b(2) of proposed § 17-904  would provide that any person providing a commercial lawn application who violates any provision of subdivision b of section 17-902 relating to the use of a general use pesticide would be guilty of a violation and, upon conviction thereof, would be punished by a fine not to exceed two thousand five hundred dollars.  If the conviction is for a subsequent offense committed after a first such conviction of such person under this subdivision, punishment would be by a fine not to exceed five thousand dollars. 


Subdivision c of proposed § 17-904 would provide that a proceeding to recover any civil penalty authorized pursuant to § 17-904(a) would be commenced by the service of a notice of violation which shall be returnable to the administrative tribunal established by the board of health. 
Section 3 of proposed Int. 328 would provide that within twenty days after the enactment of proposed Int. 328, the clerk of the city of New York would forward one certified copy of this law to the New York State Commissioner of Environmental Conservation and one to the New York State Attorney General.

Section 4 of proposed Int. 328 would set forth a severability clause. 


Section 5 of proposed Int. 328 would provide that, if enacted, the local law that would add this chapter would take effect on the first day of January after such enactment.  

Int. No. 328

By Council Members Gennaro, Quinn, Clarke, Gerson, Gioia, Koppell, Liu, Lopez, Martinez, Nelson, Perkins, Sanders, Stewart, Vallone, Weprin, Moskowitz, Reyna, Serrano, Foster, McMahon, Recchia, Monserrate, Gentile, Brewer and Yassky

..Title

A Local Law to amend the administrative code of the city of New York, in relation to opting in to the State Neighbor Notification Law concerning the application of pesticides.

..Body

..

Be it enacted by the Council as follows: 

Section 1. Legislative Findings.  The Council finds that individuals and their personal property are, or can be, unwittingly exposed to pesticides applied on their neighbor’s property.  The Council further finds that pesticides may pose health and safety risks to people, particularly children, pregnant women, the elderly and people with infirmities.  Such potential risks include short-term impacts, such as headaches, nausea, seizures and respiratory problems, and long-term impacts, such as neurological damage, hormone disruption, reproductive disorders and various cancers.  The intent of this local law is to provide information to City residents about certain pesticide applications to which they may be exposed, so that they can take steps to minimize such exposure to themselves, their families, pets, backyard wildlife and property.  

Accordingly, this Council adopts the special notice requirements for commercial and residential applications of pesticides as set forth in Section 33-1004 of the New York Environmental Conservation Law.  It is intended that this local law be read and applied consistently with that section and all other applicable provisions of the Environmental Conservation Law and regulations promulgated thereunder.

§ 2. Title 17 of the administrative code of the city of New York is amended by adding thereto a new Chapter 9 to read as follows:

Chapter 9

Neighbor Notification of Pesticide Application

§ 17-901
Definitions

§ 17-902
Notification requirements for commercial and residential lawn applications

§ 17-903
Enforcement

§ 17-904
Civil and criminal penalties

§17-901 Definitions. For the purposes of this chapter only, the following terms shall have the following meanings:

1. “Abutting property” means any property which has any boundary or boundary point in common with the property on which the pesticide is to be applied.

2. "Agency" means any state agency; municipal corporation; public authority; college, as that term is defined in the education law; railroad, as that term is defined in the railroad law; or telegraph, telephone, telegraph and telephone, pipeline, gas, electric, or gas and electric corporation as those terms are defined in the transportation corporations law, which applies pesticides.

3.
“Commercial lawn application” means the application of pesticide to ground, trees, or shrubs on public or private outdoor property.  For the purposes of this section, the following shall not be considered commercial lawn application: 

i. the application of pesticide for the purpose of producing an agricultural 

commodity;

ii. residential application of pesticides;

iii. the application of pesticides around or near the foundation of a building for the purpose of indoor pest control;

iv. the application of pesticides by or on behalf of agencies except that agencies shall be subject to visual notification requirements pursuant to section 33-1003 of the environmental conservation law where such application is within one hundred feet of a dwelling, multiple dwelling, public building or public park; and

v. the application of pesticides on golf courses or turf farms.

4. “Dwelling” means any building or structure or portion thereof which is occupied in whole or in part as the home, residence or sleeping place for one or two families.

5. “General use pesticide” means a pesticide which does not meet the state criteria for a restricted pesticide as established under authority of section 33-0303 of the environmental conservation law.

6. “Multiple dwelling” means any dwelling which is to be occupied by or is occupied as the residence or home of three or more families living independently of each other.

7. "Pesticide" means:

i. any substance or mixture of substances intended for preventing, destroying, repelling, or mitigating any pest; and

ii. any substance or mixture of substances intended for use as a plant regulator, defoliant, or desiccant.

8. “Premises” means land and improvements or appurtenances or any part thereof.

9. “Residential lawn application” means the application of general use pesticides to ground, trees, or shrubs on property owned by or leased to the individual making such application.  For the purposes of this section, the following shall not be considered residential lawn application:

i. the application of pesticides for the purpose of producing an agricultural 

commodity;

ii. the application of pesticides around or near the foundation of a building for the purpose of indoor pest control; 

iii. the application of pesticides by or on behalf of agencies, except that agencies shall be subject to visual notification requirements pursuant to section 33-1003 of the environmental conservation law where such application is within one hundred feet of a dwelling, multiple dwelling, public building or public park; and

iv. the application of pesticides on golf courses or turf farms.
§ 17-902  Notification requirements for commercial and residential lawn applications. a. (1) All retail establishments that sell general use pesticides for commercial or residential lawn application shall display a sign meeting standards, established by the New York state commissioner of environmental conservation pursuant to subdivision one of section 33-1005 of the environmental conservation law, in a conspicuous place, and such sign shall be placed as close as possible to the place where such pesticides are displayed.

(2) The signs required to be displayed pursuant to paragraph one of this subdivision shall contain, at a minimum, pursuant to section 33-1005 of the environmental conservation law:

i. a warning notice directing consumers to follow directions on labels;

ii. a provision to inform the customer of the posting requirements set forth in 

subdivision c of this section; and

iii. a recommendation that the customer notify neighbors prior to the application of pesticides so that such neighbors may take precautions to avoid pesticide exposure.
b. (1) At least forty-eight hours prior to any commercial lawn application of a pesticide, the person or business making such application shall supply written notice, as defined in subdivision three of section 33-1005 of the environmental conservation law, to:

i. occupants of all dwellings on abutting property with a boundary that is within one hundred fifty feet of the site of such application; and to

ii. owners, owners’ agents, or other persons in a position of authority for all other types of premises that are on abutting property with a boundary that is within one hundred fifty feet of the site of such application.  Owners or owners’ agents of multiple family dwellings shall supply such written notice to the occupants of such multiple family dwellings and for all other types of premises, owners, owners’ agents or other persons in a position of authority shall post such written notice in a manner specified by the New York state commissioner of environmental conservation.
(2) The written notice required pursuant to paragraph one of this subdivision shall 

contain, at a minimum, pursuant to section 33-1005 of the environmental conservation law:

i. the address of the premises where application is to be done;

ii. the name and telephone number and pesticide business registration number or certified applicator number of the person providing the application;

iii. the specific date of each pesticide application and two alternative dates to the proposed date of application when, due to weather conditions, the pesticide application on the proposed date is precluded;

iv. the product name or names and the United States environmental protection 

agency registration number or numbers of the pesticide or pesticides to be applied; and

v. a prominent statement that reads: “This notice is to inform you of a pending pesticide application to neighboring property.  You may wish to take precautions to minimize pesticide exposure to yourself, family members, pets or family possessions.  Further information about the product or products being applied, including any warnings that appear on the labels of such pesticide or pesticides that are pertinent to the protection of humans, animals or the environment, can be obtained by calling the National Pesticides Telecommunications Network at 1-800-858-7378 or the New York State Department of Health Center for Environmental Health Info line at 1-800-458-1158.”

(3) The prior notification provisions of paragraph one of this subdivision shall not apply to the following: 
i. the application of anti-microbial pesticides and anti-microbial products as defined by the federal insecticide, fungicide and rodenticide act (FIFRA) in 7 U.S.C. sections 136(mm) and 136q(h)(2);

ii. the use of an aerosol product with a directed spray, in containers of eighteen fluid ounces or less, when used to protect individuals from an imminent threat from stinging and biting insects, including venomous spiders, bees, wasps and hornets.  This section shall not exempt from notification the use of any fogger product or aerosol product that discharges to a wide area;

iii. 
the use of non-volatile insect or rodent bait in a tamper resistant container;

iv. the application of a pesticide classified by the United States environmental protection agency as an exempt material under section 152.25 of title forty of the code of federal regulations;

v. the application of a pesticide which the United States environmental protection 

agency has determined satisfies its reduced risk criteria, including a biopesticide;

vi. 
the use of boric acid and disodium octaborate tetrahydrate;

vii. the use of horticultural soap and oils that do not contain synthetic pesticides or 

synergists; viii. the application of a granular pesticide, where granular pesticide means any ground applied solid pesticide that is not a dust or powder;


ix.
the application of a pesticide by direct injection into a plant or the ground;

x. the spot application of a pesticide, where spot application means the application of pesticide in a manually pressurized or non-pressurized container of thirty-two fluid ounces or less to an area of ground less than nine square feet;
xi. the application of a pesticide to the ground or turf of any cemetery; and 

xii. an emergency application of a pesticide when necessary to protect against an 
imminent threat to human health, provided, however, that prior to any such emergency application, the person providing such application shall make a good faith effort to supply the written notice required pursuant to this title.  Upon making an emergency application, the person making such application shall notify the New York state commissioner of health, using a form developed by such commissioner for such purposes that shall include minimally the name of the person making such application, the pesticide business registration number or certified applicator number of the person making such application, the location of such application, the date of such application, the product name and United States environmental protection agency registration number of the pesticide applied and the reason for such application.
c. (1) All persons performing residential lawn applications treating an area more than one hundred square feet shall affix markers to be placed within or along the perimeter of the area where pesticides will be applied.  Markers are to be placed so as to be clearly visible to persons immediately outside the perimeter of such property.  Such markers shall be posted at least twelve inches above the ground and shall be at least four inches by five inches in size.
(2) The markers required pursuant to paragraph one of this subdivision shall be in place on the day during which the pesticide is being applied and shall instruct persons not to enter the property and not to remove the signs for a period of at least twenty-four hours.  Such instruction shall be printed boldly in letters at least three-eighths of an inch in height.


§ 17-903  Enforcement.  Pursuant to section 33-1004 of the environmental conservation law, the department of health and mental hygiene shall have concurrent authority with the state of New York to enforce the provisions of this chapter, provided that all penalties, which shall be assessed after providing a hearing or opportunity to be heard, shall be as specified in section 17-904 of this chapter and shall be payable to and deposited with New York city.


§17-904  Civil and criminal penalties. a. (1) Any person providing a commercial lawn application who violates any provision of subdivision b of section 17-902 of this chapter or any rule promulgated pursuant thereto shall be liable for a civil penalty not to exceed five thousand dollars for a first violation, and not to exceed ten thousand dollars for a subsequent offense.

(2) Notwithstanding any provision of law to the contrary, an owner or owner’s agent of a multiple dwelling or owner, owner’s agent or a person in a position of authority for all other types of premises who violates any provision of subdivision b of section 17-902 of this chapter or any rule or regulation promulgated pursuant thereto and any person who violates any provision of subdivision c of section 17-902 of this chapter or any rule promulgated pursuant thereto shall, for a first such violation, in lieu of a penalty, be issued a written warning and shall also be issued educational materials pursuant to subdivision two of section 33-1005 of the environmental conservation law.  Such persons shall, however, be liable for a civil penalty not to exceed one hundred dollars for a second violation, and not to exceed two hundred fifty dollars for any subsequent violation.

(3) Notwithstanding any provision of law to the contrary, any person who violates the provisions of subdivision a of section 17-902 of this chapter shall be issued a warning for the first violation and shall be provided seven days to correct such violation.  Such person shall, however,  be liable for a civil penalty not to exceed one hundred dollars for a second violation and not to exceed two hundred fifty dollars for any subsequent violation.

b. (1) Any person providing a commercial lawn application who, having the culpable mental states defined in subdivision one or subdivision two of section 15.05 or in section 20.20 of the penal law, violates any provision of subdivision b of section 17-902 of this chapter, except an offense relating to the application of a general use pesticide, shall be guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine not to exceed five thousand dollars for each day during which such violation continues or by imprisonment for a term of not more than one year, or by both such fine and imprisonment.  If the conviction is for a subsequent offense committed after a first conviction of such person under this subdivision, punishment shall be by a fine not to exceed ten thousand dollars for each day during which such violation continues or by imprisonment for a term of not more than one year, or by both such fine and imprisonment. 

(2) Any person providing a commercial lawn application who violates any provision of subdivision b of section 17-902 of this chapter relating to the use of a general use pesticide shall be guilty of a violation and, upon conviction thereof, shall be punished by a fine not to exceed two thousand five hundred dollars.  If the conviction is for a subsequent offense committed after a first such conviction of such person under this subdivision, punishment shall be by a fine not to exceed five thousand dollars. 


c. A proceeding to recover any civil penalty authorized pursuant to subdivision a of this section shall be commenced by the service of a notice of violation which shall be returnable to the administrative tribunal established by the board of health. 
§ 3. Within twenty days after the enactment of this local law, the clerk of the city of New York shall forward one certified copy of this law to the New York state commissioner of environmental conservation and one to the New York state attorney general.

§ 4. If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.


§ 5. This local law shall take effect on the first day of January after it shall have been enacted into law.  

DD  4/15/04, 12:00 p.m.
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