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COMMITTEE ON STATE AND FEDERAL LEGISLATION

Hon.  Maria Baez

PRECONSIDERED SLR 18:                     
By: Council Member Baez


A8867    By:  Farrell

TITLE:
Brings certain New York city laws into closer conformity with New York state laws; repealers
INTRODUCTION

A8867  will bring major components of New York City’s three business taxes, the general corporation tax (GCT), the banking corporation tax (BCT) and the unincorporated business tax (UBT) into closer conformity with New York State taxes.  
For business taxes, conformities can reduce tax compliance and preparation costs and may ease tax planning.
  It also offers tax administrative advantages as it would allow greater cooperation between the City’s Department of Finance and the New York State Department of Taxation and Finance. 
 
One of the provisions, single sales factor allocation, can be an economic development tool, as it lowers the cost of adding to a firm’s capital or employment in the City.  Under current law, increasing employment or capital in the City can increase a firm’s business taxes because it can increase the proportions of a firm’s profits that are taxed by the 
City.  This would not happen under single sales.  By one estimate implementing single sales could increase employment in the City by as much as 27,000 over a 10 year period.

Sections One to Five: Single Sales Factor
Sections one to five amend the Administrative code to phase in single sales factor allocation over a 10 year period.  When a firm operates both within and outside New York City it is necessary to determine what portion of that firm’s net income was earned within the City and thus taxable by the City.  Currently this is done by calculating three factors, the percentage of a firm’s sales, employment and capital that are in the City. The average of these three factors represents the percentage of the firm’s income earned in the City, and its taxes are based on this amount. This bill replaces the three factor method with a single factor: the percentage of sales within the City.  This is the method currently used by New York State.

Sections 1 and 2 amend section 11-604 of the Administrative Code to provide for a single sales factor for the General Corporation Tax to be phased in over a period of ten years.

Sections 3 and 4 similarly amend section 11-508 of the Administrative Code to provide for a single sales factor for the Unincorporated Business Tax.

Section 5 similarly amends section 11-642 of the Administrative Code to provide for a single sales factor for the Banking Corporation Tax insofar as it relates to banking corporations that substantially provide management administrative or distributive services to investment companies.

Sections Six to Nine: Combine Reporting
When two companies are related to one another through common ownership and do business with one another there is an issue about whether the entities should file tax returns separately or whether they should combine their returns, effectively filing as a single company.  If both companies are in New York City this probably would not matter too much, but if one part is outside of the City it is possible to structure their relationship to shift taxable income out of the City. 
 
Sections 6 through 9 amend sections 11-601, 11-603 and 11-605 of the Administrative Code relating to the filing of combined General Corporation Tax returns by affiliated corporations. The amendments are designed, in part, to make the filing of a combined return mandatory where there are substantial intercorporate transactions among the related corporations, regardless of the transfer prices charged in those intercorporate transactions. The amendments also require a “captive” regulated investment company or a “captive” real estate investment trust to be included in a combined return with a related New York City taxpayer where a greater-than-50 percent ownership test is met.

Sections Ten to Fifteen: Captive REITs and RICs
Real Estate Investment Trusts (REITs) and Registered Investment Companies (RICs) are corporations similar to mutual funds, that are essentially exempt from corporate taxation provided they pass through at least 90 percent of their taxable income to their owners in the form of dividends.  The idea is that the owners will pay tax on the dividends.  However, if a New York City business tax payer owns more than half of a REIT or  RIC, it qualifies as a captive REIT or RIC.  Being a subsidiary, this income may escape City taxation because of exclusions provided for dividends of subsidiaries.
Sections 10 through 15 amend sections 11-640, 11-641 and 11-646 of the Administrative Code to require a “captive” regulated investment company or a “captive” real estate investment trust to be included in a combined banking corporation tax return with a related New York City taxpayer where the greater-than-50 percent ownership test is satisfied.  This effectively brings income from these sources into the New York City business taxes.
Section Sixteen: General Corporation Tax Capital Base Cap.

The general corporation tax requires taxpayers to calculate their liabilities by four methods and to pay whichever one is highest.  One of these methods is based on the firm’s capital.  Firms’ with substantial capital but little net income are likely to pay on this basis.  Currently there is a maximum liability of $350,000 for any firm calculating their tax on this basis.
Section 16 amends section 11-604 of the Administrative Code to increase the maximum amount that can be owed under the alternative general corporation tax measured by business and investment capital from $350,000 to $1 million.

Section Seventeen: General Corporation Minimum Tax
Another one of the four methods of calculating GCT liabilities is a minimum tax, currently $300.  This provision will change this, effectively lowering it for corporations whose New York City receipts are under $500,000 and increasing it for firms with receipts above this level.

Section 17 amends section 11-604 of the Administrative Code to change the fixed dollar minimum for tax years beginning after 2008 from a single amount of $300 applicable to all corporate taxpayers to a sliding scale ranging from $25 to $5,000 based on the taxpayer’s annual receipts allocated to New York City.

Section Eighteen: Banking Corporation Tax Alternate Minimum Tax.

The banking corporation tax has an alternate minimum tax, based upon taxable assets allocated in New York City.  This would continue through tax year 2010, and a minor adjustment in the rate will be made for domestic banks starting in tax year 2011. In addition this provision addresses the fact that foreign banks operating in New York City are currently treated differently from US banks.  Starting in tax year 2011 they will be treated the same as domestic banks.
Section 18 amends section 11-643.5(b) of the Administrative Code for tax years beginning after 2010 so that one of the alternative taxes under the Bank Tax’s alternative minimum tax will be based on taxable assets allocated to the city even if the bank is organized under the laws of a country other than the United States.  Under this amendment, most banks will be subject to a tax of one-tenth of a mill for every dollar of taxable assets allocated to New York City, as banks organized in the United States are currently.  However, certain banks with a net worth ratio of under five percent will be taxed on their allocated assets at a lower rate, and a bank will not be subject to the allocated asset tax for any part of a period in which that bank has outstanding net worth certificates issued under a certain provision of the Federal National Housing Act.

Sections Nineteen and Twenty: Banking Corporation Tax Net Operating Losses

A net operating loss is when allowable deductions exceed gross income.
 

Sections 19 and 20 amend section 11-641 of the Administrative Code to allow banks to have a net operating loss (NOL) deduction for losses incurred in tax years after 2008.  The deduction will only be allowed for NOLs carried forward to future tax years.  No NOLs may be carried back to past years.
Sections Twenty-One through Twenty-Three: Economic Nexus for Credit Card Companies.
Starting January 1, 2008 New York State extended its corporate tax to credit card companies that issue cards to customers in the State but do not have a physical presence in the State.  Currently New York City will only tax these firms if they have a brick and mortar presence in the City.

Sections 21 through 23 amend section 11-639, 11-642 and 11-646 of the Banking Corporation Tax to tax credit card companies with customers having a mailing address in New York City regardless of whether the credit card company has a physical location in the City.  This change will become effective beginning January 1, 2011.
Sections Twenty-Four to Thirty-Two: Grandfathered General Corporation Tax Payers
Under current law certain corporations that would otherwise pay the banking corporation tax have been allowed to continue to pay the general corporation tax.  This provision would change that.
Sections 24 through 32 amend section 11-640 of the administrative code to conform to the New York State Tax Law’s treatment of when corporations are subject to the General Corporation Tax (GCT) and when they are treated as banks subject to the Bank Tax.  Under these amendments, if a corporation meets certain conditions set forth in new subdivision (m), it will be subject to the Bank Tax even if it had previously elected to be subject to the GCT, or had been grandfathered as subject to GCT, under the Gramm Leach Bliley transitional provisions.  
Sections Thirty-Three and Thirty Four: Market Based Sourcing for Broker Dealers.
This is a companion to the single sales factor provisions in sections 1 to 5.
Sections 33 and 34 amend section 11-604 of the Administrative Code to change the sourcing of certain General Corporation Tax receipts from the services of registered brokers and dealers of securities and commodities to require sourcing by means of the customer’s mailing address.
Section Thirty-Five: Utility Tax Statute of Limitations for Refunds. 
Section 35 amends section 11-1108 of the administrative code to provide for a statute of limitations on Utility Tax refund claims of three years from the time the return is filed or two years from the time the tax is paid.  This is the same limitations period for refunds as that for refunds of GCT, UBT and Bank Tax.  
Section Thirty–Six: Financial Institution Data Matching

The bill includes mandatory tax matching.  Financial institutions will be required to help New York City identify accounts held by tax debtors with warranted debt.
Section 36 adds a new section 1-130 to the Administrative Code to enact as a tax compliance and enforcement initiative, a new financial institution data matching program similar to the program applicable to State taxes, which was enacted by chapter 57 of the Laws of 2008.   This program will provide a system for identifying and seizing the non-exempt assets of tax debtors in financial institutions.  

Section Thirty-Seven: Voluntary Disclosure and Compliance.
The bill would adopt New York State’s voluntary compliance and disclosure rules.  This is a program that encourages delinquent taxpayers to come forward, offering them certain benefits.  New York City currently has a less comprehensive program.

Section 37 adds Section 11-131 to the Administrative Code to establish a comprehensive voluntary disclosure and compliance program.

Section Thirty-Eight: Electronic Filing
Electronic filing may be required for tax preparers who prepare more than 100 returns, and for individuals who use software to prepare their own taxes.  This applies to taxes administered by the City’s Department of Finance, among them the City’s business and real property transfer tax.  It does not apply to the sales or personal income taxes.

Section 38 of the bill adds a new section 11-132 to the Administrative Code to authorize the New York City Commissioner of Finance to require by rule that with respect to taxes administered by the Commissioner of Finance, a tax preparer who filed more than one hundred returns or other tax documents in a single calendar year and again files more than one hundred returns or other tax documents in a succeeding year using tax software, must file electronically for the subsequent year and any succeeding year thereafter.   This section will also require that a taxpayer who does not use a preparer but uses tax software to prepare returns or other tax documents that the Commissioner of Finance has authorized to be filed electronically, then, for that calendar year and for each subsequent calendar year thereafter, all tax documents prepared by the taxpayer using tax software must be filed electronically.    The Commissioner of Finance will be authorized to impose monetary penalties for the failure to file or pay electronically when such filing or payment is required by rule.   

Sections Thirty-Nine to Seventy-Two: Interest Rates on Underpayments and Overpayments.
The interest rates for over and under payments for the income and excise taxes administered by the City are set by the Commissioner of the Department of Finance (DOF). Taxes administered by the City include the business taxes, the real property transfer, hotel and a number of smaller taxes.  The City does not administer the sales or personal income taxes and this legislation does not apply to the real property tax.
Sections 39 through 72 of this bill amend each chapter of the Administrative Code pertaining to an income or excise tax administered by the City of New York that includes a provision authorizing the Commissioner of Finance to set by publication of notice the interest rates on underpayments, and in some chapters on overpayments of these City taxes.   Sections 39 through 72 of this bill amend these Code sections to increase the rate of interest imposed by the City on underpayments of income and excise taxes from the federal short-term rate plus five percent to the federal short-term rate plus seven percent.   In addition, these sections increase the default rate for underpayments, should the Commissioner of Finance not set the rate by publication of notice, from six percent to seven and one-half percent.

Sections Seventy-Three to Seventy- Seven: Corporate Dissolution.
Companies will not be allowed to dissolve until they have paid New York City tax obligations.

Sections 73 and 75 of the bill amend §§ 1004 of the Business Corporation Law (“BCL”) and the Not-for-Profit Corporation Law (“NPCL”), respectively, to provide that the Department of State shall not file a certificate of dissolution for a corporation that has done business in the City of New York and incurred tax liability to the City under chapters six, seven, eight, ten, eleven, twelve, thirteen, fourteen, fifteen, twenty-one, twenty-four, twenty-five or twenty-seven of title 11 of the Administrative Code without attaching a consent from the New York City Commissioner of Finance (the “Commissioner”).

Sections 74 and 76 of the bill amend §§ 1007 of the BCL and NPCL, respectively, to add tax claims and other claims of the New York City Department of Finance to those of the State and federal government, which are not required to be filed by a date specified in a notice published and mailed by a dissolving corporation in order to be preserved.  Sections 75 and 77 further provide that, as with claims of the State and federal governments, the City’s claims are not barred if not so filed and that distribution of the assets of a dissolving corporation, or any part thereof, may be deferred until determination of outstanding claims of the City’s Department of Finance.

Section 77 adds a new § 11-133 to the City’s Administrative Code to provide that the Commissioner shall issue a consent to dissolution of a corporation under the BCL or NPCL only if the Commissioner has determined that all fees, taxes, penalties and interest imposed on the corporation under chapters six, seven, eight, ten, eleven, twelve, thirteen, fourteen, fifteen, twenty-one, twenty-four, twenty-five and twenty-seven of title 11 of the Administrative Code have been paid in full or paid pursuant to an offer of compromise under §1504 of the City’s Charter.  Notwithstanding this requirement, the Commissioner may issue a consent to dissolution of a corporation if the corporation executes a written agreement with the Commissioner to pay all such fees, taxes, penalties and interest.

Sections Seventy-Eighty to Eighty-Six: Underpayment Due to Fraud.

Currently, underpayment of business taxes entails a penalty of up to 50 percent of the underpayment.  The penalty will be raised to up to 200 percent of underpayment, on business taxes, real property transfer tax (RPTT), and some minor taxes.

Sections 78 to 86 amend certain UBT, GCT, Bank Tax and Utility Tax penalty provisions to conform to newly revised state corporate Franchise Tax penalty provisions.  Specifically, the section will conform section 11-525 (applicable to the UBT), 11-676 (applicable to the GCT and Bank Tax), and 11-1114 of the Administrative Code (applicable to the Utility Tax) to the newly revised section 1085 of the Tax Law, which increases the penalty for deficiencies due to fraud and adds a new false and fraudulent penalty.      

Sections Eighty-Seven to Ninety-Three: Hotel Tax Conformity and Record Keeping.

Hotel tax electronic records must be made available to DOF.  A fine of $1,000 to $5,000 will be imposed for failure to do so.

Sections 87 through 93 amend sections 11-2503 and 11-2515 of the Administrative Code to conform the Hotel Tax to certain recently enacted Sales Tax amendments in sections 1135 and 1145 of the Tax Law including records access requirements and additional penalty provisions.  The Sales Tax is the New York State counterpart to the Hotel Tax. 

Sections Ninty-Four to One-Hundred-Seven:  Criminal Provisions.
The main part of this is to increase the fine for committing felony tax fraud.  Fines for individuals will be raised to a maximum of the greater of 200 percent of the underpayment or $50,000.  The fine for corporations will be raised to a maximum of 200 percent of the underpayment or $250,000.
Sections 94 through 107 revise various city criminal tax provisions in Chapter 40 of the administrative code to conform to recently revised criminal provisions set forth in article 37 of the Tax Law.  Specifically, these sections revise sections 11-4001 through 11-4009 as well as sections 11-4012 and 11-4016 of the administrative code to generally conform to the recently revised and reenacted sections 1800 through 1807 and 1814, 1817 and 1832 of the Tax Law. These changes will remove a number of crimes applicable to specific taxes such as the GCT and UBT and replace them with a set of new provisions that will define and punish crimes applicable to all city taxes, but will retain certain tax-specific crimes for taxes such as the Cigarette Tax and the Hotel Tax.

FISCAL IMPLICATIONS:
See Council Finance Division fiscal impact statement.

EFFECTIVE DATE:
This Act shall take effect immediately.

� Mark A. Muntean,  “California’s Nonconforming Conformity Legislation”, State Tax Notes 259 (Jan. 23, 2006), quoted in http://taxprof.typepad.com/taxprof_blog/2006/01/muntean_on_cali.html


� Michael Hyman Acting Commissioner Department of Finance, “Testimony before the Finance Committee on the Fiscal 2010 Executive Budget”  June 1, 2009.


� Christine C. Quinn “New York Needs Corporate Tax Reform” Wall Street Journal, Nov. 1 2008.


� See “Combine Reporting of State Corporate Income Taxes: A Primer”, Institute on Taxation and Economic Policy, Policy Brief #24, 2008. 


� IRS Code Sec. 172(c).





