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Robert Newman, Legislative Director
June 25, 2008
INT. NO. 777:
By Council Members Gennaro, Comrie, Felder, White, Yassky, James, Liu, Nelson, Seabrook, Stewart, Gerson and the Speaker (Council Member Quinn)
TITLE:
To amend the New York city charter and the administrative code of the city of New York, in relation to the consolidation of the environmental control board with the office of administrative trials and hearings and replacing the commissioner of consumer affairs with the chief administrative law judge of the office of administrative trials and hearings on the environmental control board and making other changes related thereto.

CHARTER:
Renumbers section 1404 as 1049-a; amends subdivisions a, b, and c of section 1404;  subparagraph (g) of paragraph 1 of subdivision c of section 1404; subparagraph (k) of paragraph 1 of subdivision c of section 1404; subparagraph (l) of paragraph 1 of subdivision c of section 1404; subparagraph (m) of paragraph 1 of subdivision c of section 1404; paragraph 1 of subdivision d of section 1404;  subparagraphs (f), (g) and (h) of paragraph 1 of subdivision d of section 1404; and subparagraph (e) of paragraph 1 of subdivision d of section 1404 and paragraphs 9-a and 9-b of subdivision a of section 533.   Adds a new subdivision b-1 to new section 1049-a.

ADMINISTRATIVE CODE:
Amends subdivision d of section 10-117.3; paragraph 1 of subdivision f of section 10-117.3; subdivision c of section 17-1103; subdivision b of section 24-346; and subdivision f of section 24-524.
INTRODUCTION


On Wednesday, June 20, 2008, the Committee on Governmental Operations, chaired by Council Member Simcha Felder will vote on Int. No. 777.  Int. No. 777 would transfer jurisdiction over the Environmental Control Board (ECB) from the Department of Environmental Protection (DEP) to the Office of Administrative Trials and Hearings (OATH) and amend numerous practices and procedures at ECB.   The Committee previously conducted a joint hearing on this bill with the Committee on Small Business on June 24, 2008. 
BACKGROUND


The ECB is an administrative tribunal presently under the jurisdiction of the Department of Environmental Protection (DEP), which adjudicates disputes arising from alleged violations of the City’s quality of life laws codified in the New York City Charter and Administrative Code.                                                                                                         

ECB was created in 1971
 in order to provide relief to the overburdened criminal courts by offering an alternative forum to adjudicate cases involving violations of air and noise pollution regulations in a less formal and more expedient manner than in the criminal courts.  Over time, the ECB’s jurisdiction was expanded again to include adjudication of fines issued pursuant to the fire, building and air asbestos code violations.

The Charter specifies ECB’s jurisdiction over the following subject matters: 
                                

(a) the cleanliness of the streets; 
(b) the disposal of wastes;
(c) the provision of a pure, wholesome and adequate supply of water;
(d) the prevention of air, water and noise pollution;
(e) the regulation of street peddling;
(f) the prevention of fire and danger to life and property therefrom which are within the jurisdiction of the fire department and which the fire commissioner shall designate by rule or regulation;
(g) the construction, alteration, maintenance, use, occupancy, safety, sanitary condition, mechanical equipment and inspection of buildings or structures and the regulation, inspection and testing of wiring and appliances for electric light, heat and power in or on buildings or structures in the city which are within the jurisdiction of the department of buildings or the department of ports and trade and which the commissioner of buildings or the commissioner of ports and trade shall designate by rule or regulation;
(h) the response to emergencies caused by releases or threatened releases of hazardous substances; 
(i) the use and regulation of all property subject to the jurisdiction of the department of parks and recreation; 
(j) the reporting of information relating to the amount, location and nature of hazardous substances, and the labeling of hazardous substances;
(k) the construction, maintenance and repair and obstruction or closure of public roads, streets, highways, parkways, bridges and tunnels which are within the jurisdiction of the department of transportation and the department of information technology and telecommunications; 
(1) the use and regulation of all property subject to the jurisdiction of the department of ports and trade; 
(m) the defacement of property; and
(n) landmarks and historic districts within the jurisdiction of the landmarks preservation commission

At present, the ECB’s jurisdiction encompasses adjudicating violations issued under the following areas if the law: 
                                

· Air Asbestos Code & Rules 

· Air Code & Rules 

· Building Code & Rules 

· Community Right to Know Law & Rules 

· Environmental Conservation Law 

· Fire Prevention Code & Rules 

· Food Vendor Rules 

· General Food Vendor Code & Rules 

· Hazardous Materials Law & Rules 

· Health Code & Miscellaneous Food Vendor Rules 

· Health Code Lead Abatement Code 

· Hudson River Park Rules 

· Landmark Preservation Code & Rules 

· Noise Control Code & Rules 

· Parks Department Rules 

· Public Health Law: Canine Waste 

· Public Market Code & Rules 

· Public Pay Telephone Law & Rules 

· Public Safety Graffiti Code 

· Recycling Rules 

· Sanitation Asbestos Code & Rules 

· Sanitation Code 

· Sewer Code & Rules 

· Transportation Code & Rules 

· Vehicle & Traffic Law 

· Water Code & Rules 

· Zoning Resolution 

ECB is governed by a board that includes the Commissioner of DEP, who serves as the Chairperson and the Commissioners of the Sanitation, Buildings, Fire, Consumer Affairs, Police and Health Departments.  Additionally, the panel includes six public citizen members appointed by the Mayor and confirmed by the City Council.  Five of the citizen members are required to have expertise in one of the following areas: real estate, small business, air pollution, noise pollution and water pollution.
 
It is important to not that ECB merely adjudicates violations that are issued by other City agencies. Such agencies, including the Department of Consumer Affairs (DCA), DEP, Department of Sanitation (DOS), Department of Transportation (DOT), Department of Health and Mental Hygiene (DOHMH), Department of Buildings (DOB), the Fire Department and the Department of Parks and Recreation (DPR), issue Notices of Violation (NOVs) to alleged violators.  Hearings at ECB are conducted mostly by part-time hearing officers, referred to as Administrative Law Judges (ALJs), who specialize in adjudicating specific types of violations and are called in on an as needed basis to hear and decide cases brought before ECB.
 There are approximately 200 part-time ALJs that are on ECB’s roster.
 ECB also employs approximately 12 permanent ALJ’s.

In addition to ECB’s adjudication responsibilities for conducting hearings and reviewing appeals, ECB mails penalty payment notices to respondents and attempts to collect payments. Penalties vary depending upon the specific violation, ranging from $25 for minor violations (such as a property owner failing to maintain a clean sidewalk) to $25,000 for serious violations (such as an unlicensed individual transporting asbestos-containing material).  Penalties must be paid unless the violation is dismissed at the hearing stage.
  

The Council has held numerous hearings in the past on issues relating to the ECB.  Small businesses owners, advocates and other business organizations have expressed concern relating to the independence of ECB hearing officers, the efficiency of hearings, limited language translation access, the lengthy appeals process, inefficient case scheduling, among others.
 Int. No. 777 was crafted to redefine ECB and address these issues.
DISCUSSION OF PROPOSED LEGISLATION

Section one of Int. No. 777 sets forth the City Council’s legislative findings and intent.  It summarizes the major issues relating to ECB and the legislation, such as the need for more efficient board procedures, improving procedures and practices for handling notices of violation, providing for more widespread and effective use of technology and moving jurisdiction over ECB to the Office of Administrative Trials and Hearings (OATH), which will establish a better management structure that will best serve to increase the efficiency, fairness and professionalism at ECB.

Section two of the bill contains substantive provisions relating to the move to OATH and hearing procedures.  The first paragraph of bill section 2 lists the sections and subdivisions of the Charter and Administrative Code that will be amended and/or incorporated.  It also moves section 1404 of the Charter, which sets forth the powers of ECB, to a new section, numbered 1049-a of the Charter, located in the section of the Charter that governs OATH.  Subdivision a of renumbered section 1049-a of the Charter in bill section two replaces the Commissioner of DEP with the Chief Administrative Law Judge of OATH as the Chairperson of ECB. 
Within the new section 1049-a of the Charter, a new subdivision b-1 would be created that would substantively amend more procedures at ECB.  Subdivision b-1(1) of such section would provide that ECB promulgate rules to ensure that appropriate language assistance services are available at ECB to those who conduct business before ECB, but have limited English language proficiency.  This will allow such persons to communicate meaningfully with ECB hearing officers.
Subdivision b-1(2)(a) of section 1049-a of the charter would allow hearing officers to adjourn hearings to a later date when the respondent timely appears, only if the respondent consents, or a representative of the petitioning City agency is present or if the representative of the City agency is absent due to extraordinary circumstances.  This is intended to prevent the sometimes common occurrence where a hearing officer adjourns the hearing to another date simply because an agency representative or witness is not present, forcing the respondent to take time to appear once again even though the respondent is ready and willing to proceed on the original hearing date.
Subdivision b-1(2)(b) of such section would empower city agencies that issue NOVs to delegate their authority to appear on such agencies’ behalf at ECB hearings to any representative who is authorized to appear on behalf of any other City agency that issues NOVs that are adjudicated at ECB.  This provision would increase the likelihood that every hearing is attended by someone who can represent the petitioning agency, thereby limiting the number of adjournments granted solely to obtain the presence of agency representatives or witnesses.
Subdivision b-1 (3) of the same section would apply in situations where a hearing has already been adjourned to a subsequent date solely to obtain the presence of the officer of the petitioning agency who issued the NOV.  It would provide that if, on that subsequent date, the respondent appears, but the officer does not, no additional adjournments will be granted and the hearing will move forward without the presence of the officer, unless the respondent consents to the adjournment or extraordinary circumstances prevent the officer from appearing.
Subdivision c of new section 1049-a of the charter updates, where appropriate, language referring to the defunct department of ports and trade with language referring to the Department of Small Business Services (SBS), which is the appropriate agency over certain matters.

Subdivision d(1)(e) of such section would provide for a more transparent hearing process regarding the disclosure of evidence between the contesting parties.  This provision would require that where a party fails to respond to a lawful discovery order or request, or fails to produce necessary documents, the hearing officer may sanction the offending in numerous ways including, but not limited to, striking the pleadings or defenses of the offending party, or precluding evidence or witnesses of the offending party.
Subdivision d(1)(f) of such section would provide for a speedier and more efficient appeals process.  In situations where a respondent filed an appeal of an original ECB decision, but no appeal decision was issued by 180 days from the date the appeal was filed, such respondent would be able to seek judicial review of the ECB decision by way of an Article 78 proceeding. 
 An Article 78 is a proceeding in New York State Supreme Court that allows a party who has been aggrieved by a decision made by a local or State government agency or official to appeal seek reversal of the decision or compel an action to be taken by the agency.  This provision would allow a respondent at ECB who has waited more than 180 days for a decision to file an Article 78 in Supreme Court to compel ECB to issue a decision or seek reversal of the original hearing officer’s decision.
Subdivision d(1)(k) would require ECB to implement technological upgrades throughout the body including offering online hearings, online payment of fines, electronic case scheduling and the increased generation of data and other reports in order improve efficiency and public accountability of ECB actions.

Bill sections 3, 4, 5, 6, 7 and 8 would amend various sections of the Charter and Administrative code to replace any reference to the former section 1404 of the Charter with the new section 1049-a of the same.
Section 9 of the bill provides that per diem hearing officers currently at ECB would remain per diem officers and not be subject to the provisions of section 1049 that require OATH judges to be appointed for terms of five years once the transfer of ECB to OATH takes place.

Section 10 of the bill would ensure that this bill would not diminish any existing right or remedy held by the City as a result of the adoption of this bill.

Similarly, bill section 11 ensures that the bill would not have any effect on any legal proceeding brought by or against the City at the time of the adoption of the bill.
Bill section 12 would ensure that all civil service employees of ECB while under the jurisdiction of DEP be transferred with ECB to OATH, without the need for additional examination or qualification.  However, employees who are subject to disciplinary proceedings under DEP on the date of the transfer to OATH would be retained at DEP until the disciplinary proceedings are resolved.


Finally, bill section 13 contains the enactment clause and provides that the local law would take effect 30 days after it becomes law and require the ECB to promulgate rules set forth in this bill no later than 180 days after the local law is enacted.
� Local Law of 49 of 1971.


� See New York City Charter §1404 c. (1).  


� See, New York City Charter §1404 C. (1) and ECB website � HYPERLINK "http://www.nyc.gov/html/ecb/html/about/what.shtml" ��http://www.nyc.gov/html/ecb/html/about/what.shtml�.  Accessed June 11, 2008. 


� See, New York City Charter §1404 a. 


� See ECB website: � HYPERLINK "http://www.nyc.gov/html/ecb/html/about/who.shtml" ��http://www.nyc.gov/html/ecb/html/about/who.shtml�, accessed June 16, 2008; See also testimony of Richard Friedman, former executive director of ECB, May 11, 2006, before the Committee on Small Business.


� 


� 


� See, report of the Joint Hearing of the Committee on Finance and Select Committee on Technology in Government, January 27, 2003, pg. 3.


� Past Council hearings on ECB were held on January 31, 2005, September 29, 2005 and May 11, 2006.


� See NY CPLR 78
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