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Introduction and Procedural History


On December 19, 2013, the Committee on Housing and Buildings, chaired by Council Member Erik Martin Dilan, will conduct a hearing on Proposed Int. No. 1102-A.
On June 27, 2013, the Committee held a joint hearing with the Committees on Environmental Protection, Parks and Recreation, Transportation and Waterfronts on Proposed Int. No. 1102-A and twenty-two other legislative items as well as an oversight hearing titled, “Rebuilding after Sandy and Improving the Resiliency of the City’s Infrastructure.” The Committee received testimony from the New York City Special Initiative for Rebuilding and Resiliency (“SIRR”), the Mayor’s Office of Long Term Planning and Sustainability, and interested members of the public at this hearing. For additional information regarding said hearing, please refer to the Committee’s June 27th Committee Report, available online at legistar.council.nyc.gov.

Hurricane Sandy and the Building Resiliency Task Force

On October 29, 2012, Hurricane Sandy struck New York City causing record storm surges and flooding throughout Lower Manhattan, Brooklyn, Staten Island, Coney Island, and the Rockaways.
 Forty-three New Yorkers lost their lives; many more were injured; and tens of thousands were temporarily or permanently displaced.
 In addition, Sandy caused roughly $19 billion in “infrastructure and property damage and economic loss” to the city.


In November 2012, Mayor Bloomberg and Council Speaker Christine Quinn announced the formation of the Building Resiliency Task Force (“BRTF”).
 BRTF, overseen by the Urban Green Council, is a collection of “more than 200 dedicated volunteers who are leading experts in their fields” including “real estate owners, property managers, architects, engineers, contractors, utility representatives, subject matter specialists, city officials, code consultants, cost estimators and attorneys.”
 In June 2013, BRTF issued a report with 33 proposals for improving building resiliency in the city for both new and existing buildings.
 One of those BRTF proposals formed the basis for the bill now under consideration.

Flood-Prone Areas and Flood Construction Requirements

Generally, new or substantially improved buildings located in flood-prone areas within the city must comply with special flood construction requirements – for example, such buildings typically must have their lowest floors and utilities elevated above expected flood levels or be otherwise protected from floodwaters.
 The city’s flood-prone areas are delineated on “flood insurance rate maps” (“FIRMs”) that are issued by the Federal Emergency Management Agency (“FEMA”).
 The last substantial update to the city’s FIRMs was in 1983 – 30 years ago.

FEMA is currently in the process of updating the city’s FIRMs.
 The agency released “preliminary work maps” in June 2013 and plans to release “preliminary FIRMs” sometime in the fall of 2013.
 After a period of public comment and an appeal period, the City will adopt “final” FIRMs, which would become the city’s flood map and the official basis for identifying flood-prone areas.
 The City and FEMA expect final FIRMs to take effect in early 2015.

Safeguarding Hazardous Substances Stored in Flood Zones

The reality of climate change and sea-level rise is that the city is going to be increasingly vulnerable to coastal flooding and other extreme weather events. Facilities that store large quantities of hazardous substances are a particular source of concern. The accidental discharge of hazardous substances poses a serious risk to human life and wellbeing, and to the environment. 

Currently, the NYC Department of Environmental Protection (“DEP” or “Department”) requires facilities that store hazardous substances to file a risk management plan, but it does not require special protection for substances stored in flood zones. Proposed Int. No. 1102-A would require that facilities that store hazardous substances notify the city if such substances are located in a special flood hazard area or a hurricane evacuation zone. Facilities will also be required to certify that the storage of such hazardous substances complies with DEP storage rules, and all other federal, state and local laws, rules and regulations.
Proposed Int. No. 1102-A
Bill section one amends paragraphs 6 and 7 of subdivision (a) of section 24-705 of the Administrative Code of the City of New York (Ad. Code) to require certain buildings subject to the New York City Right-to-Know Act provide the following additional information on their required facility inventory form: (1) the applicable special flood hazard area zone, as established by appendix G of the New York City Building Code and the applicable New York City Office of Emergency Management coastal storm and hurricane evacuation zone; (2) a certification that the manner of storage of each hazardous substance is in compliance with DEP rules and all other applicable federal, state, and local laws, rules and regulations; and (3) a description of how such storage takes into account potential flooding and other extreme weather events. 


Bill section two amends section 24-713 of the Ad. Code by adding a new subdivision (d) which would require that any person who violates any rule promulgated by DEP related to the proper siting and storage of hazardous substances, be subject to a civil penalty, returnable to the Environmental Control Board, in an amount not to exceed $10,000. Further, each notice of violation must contain an order of the Commissioner directing such person, within 30 days from the date of the order, to correct the condition constituting the violation and to file with the Department, a certification that the condition has been corrected. In any proceeding before the Environmental Control Board, no civil penalty shall be imposed for a violation pursuant to this subdivision if such person complies with the Commissioner’s order to correct and to certify correction of the violation within 30 days.

Bill section three amends section 24-716 of the Ad. Code to require that the Commissioner on or before January 1, 2015, in consultation with the emergency response agencies, promulgate rules for the proper siting and storage of hazardous substances, taking into consideration all safety issues, including, but not limited to, spillage, fire, flooding, storm surge, earthquake, power outages and high winds. Furthermore, such rules may regulate hazardous substances individually or in groups, and may require that additional or alternative precautions be taken in advance of an anticipated extreme weather event.

Bill section four amends subdivision (c) of section 24-718 of the Ad. Code to require buildings subject to the New York City Right-to-Know Act that are located in a special flood hazard area, to include in the risk management plan that they file with DEP, a plan that takes into account extreme weather events, including potential flooding that may occur due to the location of a facility within a special flood hazard area, as established by appendix G of the New York City Building Code, or within a New York City Office of Emergency Management coastal storm and hurricane evaluation zone. 

Bill section five contains the enactment clause and provides that this local law shall take effect 90 days after its enactment, except that the Commissioner of Environmental Protection shall take such measures as are necessary for its implementation prior to its effective date. 
Amendments to Int. No. 1102

Technical changes were made throughout the bill for the purposes of clarity and to revise organization of the text.
Bill section one was amended to require that facilities that store hazardous substances now notify the city if such substances are located in a special flood hazard area or a hurricane evacuation zone. This section was also amended to require that facilities certify that the storage of such hazardous substances complies with DEP storage rules, and all other federal, state and local laws, rules and regulations.

Bill section two was amended to require that any person who violates any rule promulgated by DEP related to the proper siting and storage of hazardous substances be subject to a penalty for violating such siting rules of not more than $10,000; however, if such violations are corrected within 30 days of a Notice of Violation no penalty will be issued.

Bill section three was added to require that the Commissioner of Environmental Protection, in consultation with the emergency response agencies, by January 1, 2015, promulgate rules related to the proper siting and storage of hazardous substances, taking into consideration all safety issues, including fire, flood and storm surge. The Commissioner may also require that additional or alternative precautions be taken in advance of an anticipated extreme weather event.

Bill section four was added to require that buildings subject to the New York City Right-to-Know Act located in a special flood hazard area, include in the risk management plan that they file with DEP, a plan that takes into account extreme weather events, including potential flooding that may occur due to the location of a facility within a special flood hazard area, as established by appendix G of the New York City Building Code, or within a New York City Office of Emergency Management coastal storm and hurricane evaluation zone. 
The provision that required extremely hazardous and regulated toxic substances to be located in areas that have been dry flood proofed in accordance with ASCE 24 or located on a story that is entirely above the design flood elevation was removed from the bill.
Proposed Int. No. 1102-A

By Council Members Van Bramer, Chin, Ferreras, James, Koo, Lander, Mendez, Palma, Rose, Mark-Viverito and Ulrich 

A Local Law to amend the administrative code of the city of New York, in relation to improving hazardous materials storage pursuant to the New York city community right-to-know law.

Be it enacted by the Council as follows:


Section 1. Paragraphs 6 and 7 of subdivision a of section 24-705 of the administrative code of the city of New York, as added by local law number 26 for the year 1988, are amended to read as follows:


(6) an estimate, in ranges of the maximum amount and average daily amount, of the number of days located at the facility, and the specific location of each hazardous substance present at the facility at any time during the preceding calendar year, and, for each such specific location, the applicable special flood hazard area zone, as established by section G102.2 of appendix G of the New York city building code, if any, and the applicable New York city office of emergency management coastal storm and hurricane evacuation zone, if any;

(7) a brief description of the manner of storage of each hazardous substance present at the facility, a certification that such storage is in compliance with department rules promulgated pursuant to this chapter and all other applicable federal, state, and local laws, rules, and regulations, and a description of how such storage takes into account potential flooding and other extreme weather events; and

§ 2. Section 24-713 of the administrative code of the city of New York is amended by adding a new subdivision d to read as follows:


(d)  Any person who violates any rule promulgated pursuant to subdivision b of section 24-716 of this chapter shall be subject to a civil penalty, returnable before the environmental control board, in an amount not to exceed ten thousand dollars. Each notice of violation shall contain an order of the commissioner directing such person, within thirty days from the date of the order, to correct the condition constituting the violation and to file with the department electronically, or in such other manner as the department shall authorize, a certification that the condition has been corrected. In any proceeding before the board, no civil penalty shall be imposed for a violation pursuant to this subdivision if such person complies with the commissioner’s order to correct and to certify correction of the violation within thirty days.

§ 3.  Section 24-716 of the administrative code of the city of New York, as added by local law number 26 for the year 1988, is amended to read as follows:


§24-716 Regulations. (a) The commissioner shall have the power to promulgate such rules and regulations as may be necessary to carry out the purposes of this chapter.

(b) On or before January first, two thousand fifteen, the commissioner shall, in consultation with the emergency response agencies, promulgate rules for the proper siting and storage of hazardous substances, taking into consideration all safety issues, including, but not limited to, spillage, fire, flooding, storm surge, earthquake, power outages, and high winds. Such rules may regulate hazardous substances individually or in groups, and may require that additional or alternative precautions be taken in advance of an anticipated extreme weather event.

§ 4. Subdivision c of section 24-718 of the administrative code of the city of New York, as added by local law number 92 for the year 1993, is amended to read as follows:


(c) [On or before July first, nineteen hundred ninety-four, the] The commissioner, in consultation with the emergency response agencies, shall by rule establish the contents of a risk management plan, which shall be designed to prevent the accidental release and to minimize the consequences of any such release of any extremely hazardous or regulated toxic substance. Such plan shall take into account extreme weather events, including potential flooding that may occur due to the location of a facility within a special flood hazard area, as established by section G102.2 of appendix G of the New York city building code, or within a New York city office of emergency management coastal storm and hurricane evacuation zone. The plan shall include but need not be limited to: (1) a site plan; (2) a safety review of design for new and existing equipment and processes; (3) an emergency response program, [including] which shall consider flooding and other extreme weather events and shall include an emergency response plan, emergency response training, and emergency response exercises; (4) standard operating procedures; (5) a preventive maintenance program for equipment; (6) a training program for equipment operators, including duration and type of training, and retraining; (7) accident investigation procedures; and (8) a risk assessment program, including a hazard analysis, [and] a consideration of the use of alternate equipment and alternate substances, and the risk of an accidental release caused by an extreme weather event.

§ 5. This local law shall take effect ninety days after enactment, except that the commissioner of environmental protection shall take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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