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Charter
:


Amends section 20-a and section 2203 
Administrative Code:

Adds subchapter 19 to chapter 5 of title 20 
INTRODUCTION


On February 29, 2016, the Committee on Consumer Affairs will hold a hearing on Proposed Introduction Number 1017-A (“Proposed Int. No. 1017-A”), a Local Law to amend the New York City Charter and the Administrative Code, in relation to establishing protections for freelance workers. Today’s hearing is the first on Int. No. 1017-A, also known as the Freelance Isn’t Free Act. The Committee expects to hear testimony from the Department of Consumer Affairs (DCA), the chambers of commerce, advocates and other interested parties.
BACKGROUND

According to a study conducted by the Freelancer’s Union, there are almost 53 million freelancers across the nation
 and 1.3 million in New York City.
 These figures include independent contractors, moonlighters, self-employed workers, and others. Unfortunately, many of these independent workers have struggled with nonpayment and delayed payment for work rendered. The Freelancer’s Union reports that 71% of freelancers have faced difficulty getting paid and that the average loss per freelancer totaled nearly $6,000 in 2014.
 

Under current law, the freelancer’s primary legal recourse would be to commence legal action for breach of contract in small claims court or civil court, depending on the amount of the claim.
 Noting the time and expense of hiring a lawyer and going to court, the Freelancer’s Union study found that only five percent of freelancers facing nonpayment filed a claim in small claims court.
 The vast majority of independent workers feel they have no choice but to write off the loss. 

The legislation being heard today would create local law to protect certain freelancers from nonpayment and late payment. In significant part, the Freelance Isn’t Free Act would require that most freelance work valued at over $200 must be done pursuant to a written contract that details key terms and a payment deadline, and that the hiring party must pay compensation as agreed to in the contract in no later than 30 days after the contract deadline. Any violation of these provisions would give rise to private cause of action in which the prevailing freelancer would collect double damages and attorney’s fees. Additionally, the bill would create an administrative enforcement procedure to be conducted by DCA through which the agency could assess civil penalties, in addition to double damages and attorney’s fees.  
ANALYSIS OF PROPOSED INT. NO. 1017-A

Section one of Proposed Int. No. 1017-A would amend subdivision c of section 20-a of the New York City Charter (“Charter”) to grant all powers and duties to enforce the provisions of the bill to the director of the Office of Labor Standards (“OLS”), once that office is established by the Mayor.

Section two of the bill would amend subdivision e of section 2203 of the Charter to grant DCA all powers related to the receipt, investigation and resolution of complaints arising from the bill. Once established, these powers would transfer to OLS.  


Section three of the bill would amend paragraph one of subdivision h of section 2203 of the Charter to authorize DCA to impose civil penalties not to exceed $500 for violations of provisions of the bill. Again, this authority would transfer to OLS once that office is established by the Mayor.


Section four of the bill would amend chapter five of title 20 of the Administrative Code of the City of New York (“Code”) to add a new subchapter 19 titled “Freelance Workers.” This subchapter would begin with a new section 20-825 that would define the “freelance worker” and “hiring party” that are subject to the requirements of the proposed law. 


Section 20-826 of the proposed subchapter would provide the terms for when a written contract is required, provide that the contract must be written in a language understood by both parties, and provide minimum requirements for the content of such contract. These minimum terms include itemization of services and rate of pay, and the date on which payment will be made or a mechanism to determine such date. This section would also provide that DCA may promulgate rules to identify additional required terms.  


Section 20-827 of the proposed subchapter would require the hiring party to pay compensation to the freelance worker no later than 30 days after the date agreed to in the contract. This section would further provide that once freelance work is commenced, the hiring party may not compel the freelance worker to accept less than the specified contract price. However, this section would not preclude good faith modification of the contract. 


Section 20-828 of the proposed subchapter would prohibit retaliation against a freelancer for exercising the rights provided therein. Retaliation would be defined as any action reasonably likely to deter a person from opposing, reporting or participating in an action relating to a violation of the new law.

Section 20-829 of the proposed subchapter would provide the parameters for DCA’s enforcement of its provisions. Subdivision a would provide that any aggrieved party may file a complaint with DCA. Subdivision b would provide that DCA does not have jurisdiction if: (1) two years have passed since the alleged violation; (2) either party has commenced a civil action based on the same contract, unless that action has been dismissed without prejudice; or (3) either party has filed a claim or complaint before any local, state or federal agency, unless complaint has been withdrawn or dismissed without prejudice.


Subdivision c of the section 20-829 of the proposed subchapter would provide that DCA will notify the respondent hiring party in writing and investigate such complaint in a timely manner. The respondent must respond to DCA’s in writing within 30 days. Every 60 days, DCA would be required to send a written notice to the complainant freelancer to update the status of the complaint and any results of DCA’s investigation.    


Section 20-830 of the proposed subchapter would provide that DCA may attempt to resolve the complaint by mediation and conciliation. 


 Section 20-831 of the proposed subchapter would detail procedures for DCA to enforce the provisions of this bill through its administrative tribunal. Subdivision a would provide that DCA may issue notice of violation when, as a result of investigation arising from a complaint or conducted upon its own initiation, it finds cause that a violation has occurred. Subdivision b would provide that DCA may impose penalties as provided in title 20 of the Code and grant the complainant all appropriate remedies, including double damages, equitable relief and attorney’s fees. Subdivision c would provide that DCA may impose a civil penalty of up to $5,000, plus $100 for each day the violation continues. 

Section 20-832 of the proposed subchapter would provide a private right of action to any aggrieved party to file a civil action in any court of competent jurisdiction for double damages, injunctive relief and other appropriate remedy. This section would also provide that a prevailing plaintiff is entitled to attorney’s fees and costs. Any claim alleging failure to form a written contract must be commenced within two years.

Subdivision b of the section would provide that the freelancer may not bring an action under this section for a hiring party’s failure to pay within 30 days of the contract if that person has filed a complaint to DCA for this same failure, unless that complaint has been terminated without prejudice. 


Section 20-833 of the proposed subchapter would provide that any person who fails to pay a freelancer within 30 days of the completion of the work or the date specified in the contract date shall be guilty of misdemeanor, punishable by a fine of up to $500, imprisonment of up to three months, or both.


Section 20-834 of the proposed subchapter would provide that: contracting parties may not waive the rights provided by this subchapter; that the provisions of this subchapter supplement but do not otherwise affect or replace any other liabilities or requirements established by statute or common law; any failure to comply with this subchapter would not otherwise void or impair any underlying contract or agreement between the parties; and that the provisions of this subchapter are not retroactive.


Finally, section 20-835 of the proposed subchapter would require DCA to submit an annual report to the Council detailing: the number of complaints received; number of such complaints settled by meditation or conciliation; number of investigations initiated by the department; and the number of notices of violation issued by the department. 


Bill section five would provide that the local law takes effect one year after it becomes law.  
Proposed Int. No. 1017-A
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A Local Law to amend the administrative code of the city of New York, in relation to establishing protections for freelance workers
Be it enacted by the Council as follows:
Section 1. Subdivision c of section 20-a of the Charter, as added by local law number 104 for the year 2015, is amended to read as follows:

c. Notwithstanding any other provision of law, the director exclusively shall have and exercise all powers [of]given to the commissioner of consumer affairs [as set forth ]in section 2203 of this charter in connection with the enforcement of chapter 8 of title 20 of the administrative code of the city of New York regarding the earned sick time act, all powers and duties of the commissioner of consumer affairs as set forth in section 2203 of this charter in connection with subchapter 19 of chapter 5 of title 20 of such code and [shall have ]the power to enforce chapter 9 of title 20 of such code regarding mass transit benefits.
§2. Subdivision e of section 2203 of the Charter, as amended by local law number 7 for the year 2014, is amended to read as follows: 
(e) The commissioner shall have all powers as set forth in subchapter 19 of chapter 5 and chapter 8 of title 20 of the administrative code relating to the receipt, investigation, and resolution of complaints thereunder regarding freelance workers and earned sick time, and the power to conduct investigations regarding violations of such [chapter]provisions upon his or her own initiative.

§ 3. Paragraph 1 of subdivision h of section 2203 of the Charter, as amended by local law number 46 for the year 2013, is amended to read as follows:
(h) (1) Notwithstanding any inconsistent provision of law, the department shall be authorized, upon due notice and hearing, to impose civil penalties for the violation of any laws or rules the enforcement of which is within the jurisdiction of the department pursuant to this charter, the administrative code or any other general, special or local law. The department shall have the power to render decisions and orders and to impose civil penalties for all such violations, and to order equitable relief for and payment of monetary damages in connection with enforcement of subchapter 19 of chapter 5 and of chapter 8 of title 20 of the administrative code. Except to the extent that dollar limits are otherwise specifically provided, such civil penalties shall not exceed five hundred dollars for each violation. All proceedings authorized pursuant to this subdivision shall be conducted in accordance with rules promulgated by the commissioner. The remedies and penalties provided for in this subdivision shall be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.

§ 4. Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 19, as follows: 
SUBCHAPTER 19
Freelance Workers 
§ 20-825 Definitions. For purposes of this section, the following terms have the following meanings. 
Freelance worker. The term “freelance worker” means any natural person or any organization composed of no more than one natural person, whether or not incorporated or employing a trade name, that is hired or retained as an independent contractor by a hiring party to provide services in exchange for compensation. That term does not include: 
1.  Any person who, pursuant to the contract at issue, is a sales representative as defined in section 191-a of the labor law; 
2. Any person engaged in the practice of law pursuant to the contract at issue and who is a member in good standing of the bar of the highest court of any state, possession, territory, commonwealth or the District of Columbia and who is not under any order of any court suspending, enjoining, restraining, disbarring or otherwise restricting him or her in the practice of law;
3. Any person for whom the provisions of this subchapter, in relation to the contract at issue, would conflict with other state, federal or local law or an ethical or professional obligation. The department may by rule designate persons or groups of persons excluded pursuant to this paragraph.  
Hiring party. The term “hiring party” means any person who retains a freelance worker to provide any service, other than (i) the United States government, (ii) the state of New York, including any office, department, agency, authority or other body of the state including the legislature and the judiciary, or (iii) the City or any local government, municipality or county.
§ 20-826 Contract required. a. Any hiring party retaining the services of a freelance worker in exchange for compensation of $200 or more shall execute a written contract with such freelance worker before the contracted-for work begins. The contract shall be in plain language and in a language understood by both parties. Each party to the contract shall retain a copy thereof.

b. The written contract shall include at a minimum the following:

1. Itemization of all services to be provided by the freelance worker and the rate and method of compensation;
2. The date on which the hiring party must pay the above-referenced compensation or the mechanism by which such due date will be determined; and
3. Any other terms that the department may by rule designate.
§ 20-827 Unlawful payment practices. a. Except as otherwise provided by law, all compensation earned by the freelance worker shall be paid or provided no later than 30 days after the later of completion of the freelance worker’s services under the contract or the date such payment is due under the express terms of the contract.  
b. Once a freelance worker has commenced performance under the contract, no hiring party may require as a condition of payment consistent with the requirements of this subchapter that a freelance worker accept less than the specified contract price. This provision does not preclude the settlement of a good faith dispute regarding performance under the contract or preclude a modification of a contract in accordance with other applicable law. 
§ 20-828 Retaliation. a. No person engaged in any activity to which this subchapter applies may retaliate against any person because such person has: 

1. Opposed any practice prohibited by this subchapter; 
2. Filed a complaint, testified or assisted in any proceeding under this subchapter;

3. Commenced a civil action alleging a violation of this subchapter;

4. Assisted the department in an investigation commenced pursuant to this subchapter; or
5. Provided any information to the department pursuant to the terms of a mediation or conciliation agreement under this subchapter. 

b. For purposes of this section, retaliation is any act reasonably likely to deter a person from engaging in activity protected by subdivision a of this section.
§ 20-829 Agency enforcement. a. Complaints. Any person aggrieved by a violation of this subchapter, or such person’s authorized representative, may file a complaint with the department. 
b. Jurisdiction. The department does not have jurisdiction over a complaint if:

1. The complaint is filed more than two years after the acts alleged to violate this subchapter occurred;
2. Either party to the agreement previously has initiated a civil action in a court of competent jurisdiction alleging a violation of this subchapter, a breach of contract or any similar claim at law or equity arising out of the same transaction or series of transactions that is the subject of the complaint under this subchapter, unless such civil action has been dismissed without prejudice to future claims; or

3. Either party to the agreement previously has filed a claim or complaint before any administrative agency under any local, state or federal law alleging a breach of contract or any similar claim arising out of the same transaction or series of transactions that is the subject of the complaint under this subchapter, and such complaint has not been withdrawn or dismissed without prejudice to future claims.
c. Investigation. Upon receiving a complaint alleging a violation of this subchapter, the department shall notify the respondent in writing and investigate such complaint in a timely manner. Within 30 days of receiving such written notification, the person or entity identified in the complaint shall provide the department with a written response and such other information as the department may request. The department shall notify each complainant in writing, not less than every 60 days after the complaint is filed, of the status of the complaint and any resultant investigation. 
§ 20-830 Mediation and conciliation. a. The department may, at any time after the filing of a complaint, attempt to resolve the complaint by any method of dispute resolution, including mediation and conciliation.

b. If a conciliation agreement is entered into, the department shall embody such agreement in an order and serve a copy of such order upon all parties to the conciliation agreement. The terms of any conciliation agreement may contain such provisions as may be agreed upon by the department, the complainant and the respondent. 
§ 20-831 Enforcement; administrative process. a. Notice of violation. If, as a result of an investigation of a complaint or an investigation conducted upon its own initiative, the department finds cause to believe that a violation of this subchapter has occurred, it may issue to the offending person or entity a notice of violation. The commissioner shall prescribe the form and wording of such a notice of violation. The notice of violation shall be returnable to the administrative tribunal of the department. 

b. Remedies. The department may impose penalties provided for in this title and may grant a prevailing complainant all appropriate relief. Such relief shall include double damages, any appropriate equitable relief and attorney’s fees and costs. The department also may impose civil penalties as provided in this section. 
c. Civil penalties. 1. Any person found to have violated this subchapter or any rule or regulation promulgated thereunder is liable for a civil penalty of not more than $5,000. 

2. Violation of order. Any person found to have violated an order pursuant to this subchapter is liable for a civil penalty not to exceed $5,000 and an additional civil penalty of not more than $100 for each day that the violation continues. 

§ 20-832 Enforcement; civil action. a. Except as otherwise provided by law, the city or any person claiming to be aggrieved by a violation of this subchapter has a cause of action in any court of competent jurisdiction for double damages, injunctive relief and such other remedies as may be appropriate. Such action may be brought by the aggrieved person or such person’s authorized representative. A prevailing plaintiff in any such action shall be entitled to an award of reasonable attorney’s fees, court costs and disbursements. Any claim alleging a violation of section 20-826 shall be brought within two years of the date the person knew or should have known of the alleged violation.
b. Notwithstanding subdivision a of this section, no person claiming to be aggrieved by a violation of this subchapter may bring an action in court alleging such violation if that person, or that person’s designated representative, has filed a complaint with the department pursuant to section 20-829 based upon the same conduct, unless that complaint has been terminated without prejudice to a subsequent civil action. 
c. The commissioner and the corporation counsel each shall designate a representative authorized to receive copies of civil complaints in actions commenced in whole or in part pursuant to subdivision a of this section. Within 10 days after having commenced a civil action pursuant to subdivision a of this section, any plaintiff other than the city shall serve a copy of the complaint upon such authorized representatives. Failure to so serve a complaint shall not bar or adversely affect any plaintiff’s cause of action. 
§ 20-833 Criminal penalty. Any person who knowingly and willfully violates the provisions of section 20-827 shall be guilty of a misdemeanor punishable by a fine of not more than $500, or by imprisonment for not more than three months or by both.

§ 20-834 Application; waiver; effect on other laws. a. Except as otherwise provided by law, any provision of any contract or agreement purporting to waive rights under this subchapter is void as against public policy. 

b. The provisions of this section supplement, but do not otherwise affect or replace, any other basis of liability or requirement established by statute or common law.  
c. Failure to comply with the provisions of this subchapter does not render any agreement or contract between a hiring party and a freelance worker void or voidable, or otherwise impair any obligation, claim or right related to such agreement or contract or constitute a defense to any action or proceeding to enforce, or for breach of, such agreement or contract. 
d. This subchapter applies only to contracts or agreements entered into on or after the effective date of the local law that added this subchapter.
§ 20-835 One year after the local law that added this section becomes effective, and every fifth year thereafter, the commissioner shall submit a report to the speaker of the council regarding the effectiveness of these provisions at improving freelance contracting and payment practices. That report shall include, at a minimum, how many complaints the department has received pursuant to this subchapter, how many of such complaints were settled by mediation or conciliation, how many investigations of alleged violations of this subchapter the department initiated, and how many notices of violation of this subchapter the department issued.
§ 5. This local law takes effect one year after it becomes law. 
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� The Costs of Nonpayment, supra note 3 


� The freelancer would commence action to collect on small claims of up to $5,000 in New York City Civil Court. Larger claims would be filed in New York State Civil Supreme Court.   


�The Costs of Nonpayment, supra note 1 at 6
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