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I.
INTRODUCTION
On Tuesday, January 17, 2017, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will hold a hearing on Proposed Introductory Bill Number 1373-A (“Prop. Int. 1373-A”), as will be summarized below. Those expected to testify include members of the Administration, advocates, and other interested parties.

II.
BACKGROUND
Bail is used to ensure a criminal defendant’s appearance in court.
 Though the process of posting bail has changed over time, in its modern form it is fairly simple: either a defendant or a third party acting on behalf of the defendant gives a certain amount of money or financial resources to the court system, which holds it in what amounts to a form of escrow until the case is resolved.
 If the defendant appears for their court dates, the money is returned,
 but if not the money is forfeited.

In 1971, New York State enacted the Criminal Procedure Law, which was designed to shift to a model of presumptive pre-trial release, with one of its explicitly stated goals being to decrease the pre-trial jail population.
 Though the statute did not contain an explicit presumption of pre-trial release, the statute did add 8 forms of bail to provide courts an alternative to the commonly used forms of cash or commercial bail bondsman.
 These laws do not permit defendants accused of misdemeanors to be remanded without bail, but those accused of felonies may be remanded without bail.
 In determining whether to set bail, release without bail, or remand a defendant, the State law requires judges to base their determinations on the amount of bail necessary to secure the defendant’s appearance.
 Crucially, judges are not permitted to consider a defendant’s dangerousness to the community, or any public safety concern, when making bail determinations.
 Instead, judges must consider only what amount of bail is necessary to secure the defendant’s appearance in court.
 One factor judges are required to consider is the “employment and financial resources” of each defendant.

After consideration of these factors, if a judge determines bail is appropriate, both the amount of bail and the type of bail must be determined. Bail must be set in two or more types,
 and there are nine types of bail available.
 Other than cash bail or credit card bail, the other forms of bail all involve bonds.
 A bond is a legally binding document that requires whoever signs it to pay the bond amount if the defendant fails to appear for a court date.
 The most common form of bond is an insurance company bond, which involves the use of a commercial bail bondsman. Though the rules governing bail bondsmen are somewhat complex,
 at its core bondsmen accept liability for paying the bond amount if the defendant fails to appear in court, and operate by collecting fees from defendants or a third party for accepting this liability.
 The other six forms of bond do not involve bondsmen, and require either the defendant or a third party to sign legally binding documents to pay the court directly if the defendant fails to appear for a court date, and can involve either a partial payment of the bond amount, collateral for the entire bond amount, or no payment or collateral for the bond amount.
 

In New York City, largely in response to concerns of over-incarceration of pre-trial detainees, in 1961 the Manhattan Bail Project began to interview defendants before their initial court appearance to determine if the defendant should be released or not, and submit a recommendation regarding release to the judge making the bail determination.
 That program is still in operation, though it has been modified significantly over the years, and is now operated by the Criminal Justice Agency (“CJA”).

II.
Proposed Int. No. 1363-A
Criminal justice advocates have argued that criminal court routinely set bail in only two types, insurance company bond or cash, and to ignore the other types of bail.
 Similarly, they argue that bail is often purposefully set in an amount that the defendant cannot post, in what amounts to a practice of preventative detention that is forbidden by the State’s bail statute.

This bill addresses these issues by requiring CJA or its successor to inform the judiciary as to the financial means of each defendant, enabling judges to make more informed decisions about a defendant’s ability to post bail as well as making explicit when judges purposefully set bail in an amount beyond what the defendant has the capacity to post. The bill also requires CJA or its successor to specifically evaluate a defendant’s ability to post a partially secured bond, a type of bond that requires a defendant to post up to 10 percent of the bond amount as a down payment with the court.
 This evaluation would only be routinely provided to a defendant’s attorney and not to a judge, in order to ensure that judges do not unnecessarily set bail on those defendants they would otherwise release without bail. The bill also adds a new chapter in the Administrative Code to address the Mayor’s Office of Criminal Justice, an office whose nature and duties are currently defined in the City Charter but not in the Administrative Code. The bill would take effect 90 days after it became law.
III.
AMENDMENTS TO PROPOSED INT. NO. 1363-A


Int. No. 1363-A has been modified subsequent to its initial introduction. The original version of the bill required CJA or its successor to “recommend” an amount and/or form of bail where appropriate, whereas the current version of the bill requires only an “evaluation” therein. The current version of the bill is intended to require an evaluation of what a defendant can pay, rather than what they should pay. The current version of the bill also includes a sentence specifying that the bill should not be interpreted to impact CJA’s ability to recommend a defendant be released without bail. Finally, the current version of the bill includes the aforementioned requirement that the bail evaluation be routinely provided only to a defendant’s attorney and not to the judiciary.

Proposed Int. No. 1373-A

 By Council Members Lancman, Crowley and Dromm

A LOCAL LAW
 

To amend the administrative code of the city of New York, in relation to requiring certain types of bail recommendations
 

Be it enacted by the Council as follows:
Section 1.  Title 9 of the administrative code of the city of New York is amended by adding a new chapter 3 to read as follows:

CHAPTER 3
OFFICE OF CRIMINAL JUSTICE
§ 9-301 Definitions.

As used in this chapter, the following terms have the following meetings:

“Arraignment screening organization.” The term “arraignment screening organization” means any organization that interviews defendants prior to being arraigned in criminal court and issues any report to a court regarding information procured in such interview.

“Office.” The term “office” means the office of criminal justice as defined in section 13 of the charter.

§ 9-302 Bail evaluations.
The office shall ensure that any arraignment screening organization evaluates the amount of bail or bond each defendant has the financial capacity to post, including but not limited to the amount such defendant has the capacity to post as part of a partially secured bond, as defined in section 520.10 of the criminal procedure law or any successor statute, where appropriate. Where such evaluation includes an amount such defendant has the capacity to post as part of an insurance company bond, such evaluation shall consider the minimum value of a bond that commercial bail bonds companies customarily accept. Such evaluation shall only be provided routinely to such defendant’s attorney prior to such defendant’s arraignment. Nothing in this statute shall be construed to effect the arraignment screening organization’s ability to recommend a defendants’ release on their own recognizance. 
§ 2. This local law takes effect 90 days after it becomes law.
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� See e.g., Stack v. Boyle, 342 U.S. 1, 5 (1951) (“the modern practice of requiring a bail bond or the deposit of a sum of money subject to forfeiture serves as additional assurance of the presence of an accused.”).


� See Timothy R. Schnacke, Michael R. Jones, and Claire M. B. Brooker, The History of Bail and Pretrial Release, Pretrial Justice Institute, September 4, 2010, available at http://www.pretrial.org/infostop/research-community/


� If the defendant is convicted, the New York City Department of Finance will deduct three percent (3%) of the amount of the Cash Bail to cover administrative costs before issuing a refund.  If the defendant is not convicted and the case was dismissed or acquitted then the full amount is returned.  See http://www1.nyc.gov/site/finance/sheriff-courts/courts-bail-get-refund.page


� Id.


� See Memorandum in Support and Explanation of Proposed Criminal Procedure Law, S7276/A4561 of 1970, prepared by the Commission on Revision of the Penal Law and Criminal Code.


� See Id.; CPL § 520.10


� CPL § 530.20(2)


� CPL § 510.30


� See Id, see also Jonathan Lippman, The State of the Judiciary 2013, at p. 3, available at https://www.nycourts.gov/ctapps/news/SOJ-2013.pdf  Arguably, there is an exception to this rule in the newly created subsection CPL § 510.30(2)(a)(vii), which allows judges to consider a defendant’s prior violation of orders of protection. However, this subsection still follows an introductory sentence that requires courts to consider these factors in making a determination as to “the kind and degree of control or restriction that is necessary to secure his court attendance when required.” CPL § 510.30(2)(a). Therefore, arguably this factor – as with all the other enumerated factors listed herein – may only be considered by a judge insofar as it informs their decision as to what amount of bail is necessary to ensure the defendant’s appearance in court, and not as an independent variable that might invoke public safety concerns. This reading appears to be supported by the State’s chief judge, as per his State of the Judiciary statement cited herein.


� See CPL § 510.30(2)(a)


� CPL § 510.30(2)(ii)


� People ex rel. McManus v. Horn, 18 N.Y.3d 660, 967 N.E.2d 671 (2012).


� CPL § 520.10


� See Id.


� See CPL § 500.10(13)


� See e.g., N.Y. Ins. Law Article 68


� See CPL § 500.10(16)


� See CPL §§ 500.10(13); 521.10


� Id.


� See http://www.nycja.org/about-cja/


� See e.g., Joshua Norkin, We Can Better Employ Bail Statute, New York Law Journal, September 24, 2014; Insha Rahman, Chipping away at New York City’s unjust and misguided bail system, The Vera Institute, available at https://www.vera.org/blog/chipping-away-at-new-york-citys-unjust-and-misguided-bail-system


� See e.g., Ids.


� CPL § 500.10(18)






