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Introduction

On Wednesday, March 26, 2008, at 10:30 am, the Committee on Immigration, chaired by Council Member Kendall Stewart, will consider Proposed Res. No. 1250-A in support of the Child Citizen Protection Act (H.R. 1176).  The Committee held a hearing on February 28, 2008 where representatives from several organizations testified on current immigration laws and the impact that they have on families with United States citizen children.  The organizations that testified were the New York Immigration Coalition, Youth Ministries for Peace & Justice, Families for Freedom, Medgar Evers College Center for Law and Social Justice, Byways & Hedges Youth for Christ Ministries, and the African Services Committee.
Background

At 12 years old, Antonio Cerami legally moved to the United States with his family.
  He married a U.S. citizen in 1992, and worked two jobs to support his family of five.
  In 2003, Antonio Cerami took his wife and youngest son on a vacation to his native Italy.
  Upon his return, he was held in custody because a conviction he received in 1984 for attempted robbery.
  Cerami was sentenced to six years in prison, and was fortunately released after three years because of his good behavior.
  However, Cerami was later ordered deported to his home country and forced to leave his family behind.  As a result of his departure, the family lost their suburban home, and the children were left emotionally devastated.  The judge never considered the family situation when making the deportation determination.

Statistics show that mandatory deportation of legal immigrants convicted of a crime has separated more than 1.6 million children and adults.
  Legal immigrants receive mandatory deportation orders for past crimes that are oftentimes minor infractions.
  Immigration judges have the authority to consider established factors during deportation proceedings; however, they do not have the authority to consider the family status of the immigrant.  In two-parent homes, where one adult family member is forced to leave the country, additional financial and emotional pressure is placed on the remaining adult family members.  In single parent homes, the deported parent is often forced to choose between leaving their young family behind with other family members or friends, or taking their young family members with them to their home country, where there may be fewer opportunities available to them.  

Over the past three decades, the number of immigrants in the United States has doubled.  More than 13 million immigrants entered the United States during the 1990s, in contrast to the 7 million people that immigrated in the 1970s.
  Studies indicate that immigrants make up 11 percent of the United States population.
  It is predicted that between 2000 and 2009 an additional 14 million individuals will have immigrated to the United States.
  

“Children of immigrants” are those with one or more foreign born parents, regardless of whether the child was born abroad or in the United States.
  Under the “jus soli” rule, a person born in the United States automatically receives citizen status.
  A study by the Urban Institute, a non-partisan research group, shows that children of immigrants are considered to be the fastest growing child population in the United States, making up 22 percent of the 23.4 million children under six years of age.
  And, approximately 93 percent of the children of immigrants under the age of six are citizens.
  In many cases, immigrants who have young citizen children however have not resided in the country long enough to apply for citizenship.
  

There are strict requirements that must be met in order for an immigrant to gain citizenship status in the United States.  Generally, it takes five years before a legal immigrant can apply to become a citizen.
  If an immigrant marries a citizen, however an application for citizenship can be made after only three years.
  Additionally, an applicant must be at least 18 years old, have a basic understanding of both the English language and U.S. history, and be of “good moral character.”
  Applicants are generally subject to an interview with an immigration officer and security checks.
  If everything goes well, the applicant is approved and permitted to be sworn in as a U.S. citizen.  This is the easy road to citizenship.  In contrast, there are some instances when the road to citizenship is not so easy.  Oftentimes, individuals have done something to alert the U.S. Citizenship and Immigration Services (CIS) to start deportation proceedings against them.

Immigrants are at risk of deportation if they: (i) entered the country illegally; (ii) entered the country legally, but experienced a change in status or a violation of status; (iii) committed criminal offenses, including crimes of moral turpitude and aggravated felonies; or (iv) failed to register or committed document fraud.
  Generally, cases where the inadmissibility or deportability of an immigrant must be determined go before an immigration judge.  The judge must evaluate the credibility of the immigrant and witnesses, if any, as well as that of any evidence presented.
  In doing so, the immigration judge evaluates the persuasiveness of the testimony, as well as whether the candidate has met the required burden of proof.
  Immigration judges also have the authority to make credibility determinations, and must consider the totality of the circumstances and all relevant factors, as well as “the demeanor, candor, or responsiveness of the applicant,” among other things.
  Although a presumption of credibility does not exist, if there is no adverse credibility determination, the applicant has a rebuttable presumption of credibility on appeal.

If an immigrant applies for admission to the United States, he has the initial burden of proof.
  If an application for relief from removal is made, the immigrant must establish that the applicable eligibility requirements are satisfied and that a favorable exercise of discretion is warranted.
  As part of the burden of proof, the alien must submit information in support of the application for citizenship.  However, if the CIS initiates deportation proceedings, they have the burden to establish by clear and convincing evidence that deportation is necessary.

The immigration judge then makes an independent determination as to whether an immigrant may enter or remain in the country or should be removed.
  If deemed reasonable in a given case, various forms of relief from removal may be granted.
  These proceedings are deemed to be the exclusive procedure for determining whether an alien will be admitted to the United States or whether an admitted alien shall be removed.

H.R. 1176

Congressman Jose Serrano, of New York, sponsored H.R. 1176.  The bill was first referred to the House Committee on the Judiciary, and later referred to the Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International Law.  Now, H.R. 1176 has 30 co-sponsors.  If passed, H.R. 1176 would amend the Immigration and Nationality Act in relation to immigrants, with citizen-children, who are subject to removal or deportation proceedings.  

It is well known, that people immigrate to the United States for better opportunities for themselves and their families.  Although immigration judges do have broad discretion when making deportation determinations, the current law does not give them the authority to consider family status when making these determinations.  H.R. 1176 would give immigration judges this authority. It would allow immigration judges to consider the best interest of the child when making such decisions, so long as the immigrant is not deportable for security reasons or has not engaged in sex trafficking.  Thus, judges would no longer be forced to make immigrants choose between keeping their family together in their home country, which may not have the same opportunities as the United States, or leaving a child, or children, behind in order to ensure that they will receive the best opportunities available.  And immigrants would no longer be forced to choose between taking their family to their home country, where there may be fewer opportunities and leaving their children behind.  

Resolution No. 1250

Resolution No. 1250 urges the United States Congress to pass the Child Citizen Protection Act in order to provide discretionary authority to immigration judges to determine that an alien parent of a United States citizen child should not be ordered removed, deported, or excluded from the United States.  Although a person born in the United States automatically obtains citizenship status, there are millions of U.S. born children whose parents are not citizens.  Should the non-citizen parents be subject to removal, deportation or exclusion, there is a risk of destroying the family unit.  This legislation would allow immigration judges to consider what is in the best interest of the child, and therefore the best interest of the family, when making removal, deportation or exclusion determinations.


Res. No. 1250-APRIVATE 

Resolution calling on Congress to pass the Child Citizen Protection Act (H.R. 1176) in order to provide discretionary authority to immigration judges to determine that an alien parent of a United States citizen child should not be ordered removed, deported, or excluded from the United States.

By Council Members Dickens, Rivera, Brewer, Gerson, James, Liu, Mark-Viverito, Martinez, Mendez, Monserrate, Seabrook, Stewart, Comrie, Gonzalez, Jackson, Eugene, Arroyo and Weprin

Whereas, According to a report published by the Urban Institute, immigrants make up 12 percent of the United States population; and

Whereas, According to the same study, children of immigrants make up 22 percent of the 23.4 million children under six years old in the United States; and

Whereas, the Constitution guarantees citizenship at birth to almost all individuals born in the United States; and

Whereas, It generally takes five years before a legal immigrant can apply to become a U.S. citizen; and

Whereas, Immigrants who marry citizens can apply for citizenship after three years; and


Whereas, An immigration judge is solely responsible for determining the inadmissibility or deportability of an alien; and


Whereas, When applying for relief or protection from removal, aliens have the burden of proof to establish that the alien both satisfies the eligibility requirements, and merits a favorable exercise of discretion  in regards to the form of relief that is granted; and


Whereas, An immigration judge has the authority to make a credibility determination based on the totality of the circumstances; and

Whereas, At the conclusion of the proceeding the immigration judge must decide whether an alien is removable from the United States; and

Whereas, Immigration judges are precluded from considering whether deportation would be excessively harsh when considering family relationships; and

Whereas, Immigration judges must make immigrants choose between leaving their child behind or taking their child to a place where there are often fewer opportunities; and

Whereas, Immigration judges are thereby forced to separate families through deportation despite the child’s citizenship status; and

Whereas, The proposed legislation would allow immigration judges to look at an immigrant’s whole situation, rather than enforcing the law without any regard to potentially devastating consequences; now, therefore, be it


Resolved, That the Council of the City of New York calls on Congress to pass the Child Citizen Protection Act (H.R. 1176) in order to provide discretionary authority to immigration judges to determine that an alien parent of a United States citizen child should not be ordered removed, deported, or excluded from the United States.

_____

JEB

LS# 3959, 3955

3/11/08

� Human Rights Watch, Forced Apart: Families Separated and Immigrants Harmed by United States Deportation Policy, available at http://hrw.org/reports/2007/us0707/2.htm.


� Id.


� Id.


� Id.


� Id.


� Human Rights Watch, US: Mandatory Deportation Laws Harm American Families (July 18, 2007), available at http://hrw.org/english/docs/2007/07/18/usdom16402_txt.htm.


� Id.


� Randy Capps et al., The Health and Well-Being of Young Children of Immigrants (2004), The Urban Institute, available at http://www.urban.org/UploadedPDF/311139_ChildrenImmigrants.pdf.


� Id.


� Id.


� Jane Reardon-Anderson, The Health and Well-Being of Children in Immigrant Families (Nov. 26, 2002), The Urban Institute, available at http://www.urban.org/publications/310584.html.
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� See generally, 8 U.S.C.A. § 1227
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