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AN ACT to amend the tax 

Law, in relation to enabling a city of one million or more to suspend for December, January and February the sales and compensating use tax imposed on fuel oil used for residential heating purposes and natural gas used for residential purposes   


Today the Committee on State and Federal Legislation will meet to consider a State Legislative proposal which would give New York City the authority to suspend the local sales tax on certain home energy sources.   Currently, New York City lacks any authority to change its sales tax on home energy sources. This bill would allow New York City to suspend the 4% local sales tax on the retail sale or use of home heating oil and natural gas used for residential purposes for the months of December, January and February.  This proposal has been introduced so that some measure of relief can be provided to New York City residents during this time of dramatically increasing residential energy prices. 

BACKGROUND:

The Rising Costs of Major Home Heating Energy Sources

Home Heating Oil:

According to a New York State Energy Research and Development Authority Weekly Heating Fuels Report, published on September 5, 2005, home heating oil prices in New York State have reached historic highs and the weekly average home heating oil price on such date revealed an increase of over 50% compared to the exact same time last year. The dramatic price increases in home heating oil are attributable to recent events including capacity problems, speculation behind higher oil prices, and the devastation of a number of tropical storms and hurricanes (most notably, Hurricanes Katrina and Rita) to the U.S. Gulf region’s oil-producing infrastructure. As a result, New Yorkers who purchase home heating oil to heat their homes will be paying an average of $400 more this winter compared to last winter.
 

Natural Gas:

According to recent estimates by the Energy Department, natural gas consumers are also likely to pay roughly $400 more for their natural gas this winter than last year, with average bills jumping to $1,130.
  In the last couple of months, the price of natural gas has nearly doubled. Natural gas prices for November delivery closed at $14.196 a thousand cubic feet, a gain of 9.6 cents on the New York Mercantile Exchange. Natural gas now costs more than three times its average of $4.70 from 2000 to 2005 and seven times the 1990's average price of $2 a thousand cubic feet.
 
In New York State, 50% of all homes use natural gas as their main source of heating, while 40% of homes use fuel oil.
 This increase in home heating oil and natural gas prices, which in some cases translates into tens and hundreds of additional dollars per month for a homeowner, disproportionately affects persons of low and middle income, many of whom are struggling to keep their homes heated during the cold winter months.

Applicability of State Sales Tax Laws to Home Energy Sources in New York City

Article 28 of the State Tax Law imposes a state sales tax of four percent on the receipts of every retail sale of goods and the sale of services unless otherwise specified in the article.  Section 1210 of Article 29 of the State Tax Law authorizes cities and counties to adopt local laws or ordinances enacting local sales and compensating use taxes.  

However, since the City’s fiscal crisis in the mid 1970s, New York City’s authority to impose a local sales tax pursuant to §1210 of the Tax Law has been suspended.  Since the creation of the Municipal Assistance Corporation (MAC), §1107 of the Tax Law directly imposes New York City’s local portion of the sales tax.  This state imposition of the City’s sales tax remains in effect until all of the bonds and notes issued by MAC are paid, at which time the City is no longer subject to §1107 and its authority to act pursuant to §1210 returns.

In 1978, the legislature added §1105-A to Article 28 of the Tax Law which phased out the State’s four percent portion of the sales tax on certain energy sources and services used for residential purposes, which included fuel oil, coal, wood (for heating), natural gas, electricity, steam and gas, and electric and steam services.   By October 1, 1980, a zero percent State sales tax rate was in effect for these residential energy sources and services.  The following year, §1210 of the tax law was amended to allow cities and counties that imposed a local sales tax pursuant to its provisions to lower their local portion of the sales tax on energy sources used for residential purposes, or to exempt such energy sources altogether from the local sales tax  (See §§1210(a)(3) and (b)(3)).  However, the law provided that any such option to impose a lower rate or to exempt the residential energy sources from the local sales tax had to apply to all of the enumerated energy sources – a locality could not chose to lower the rates on, or exempt, for example, home heating oil but not gas or electricity used for residential purposes. 

This flexibility for municipalities to lower their sales tax on, or exempt from the tax, residential energy sources and services was expressly denied to those localities subject to the sales tax provisions imposed on them by the State upon the creation of a Municipal Assistance Corporation.  Thus, because New York City is subject to §1107 until its MAC bonds are discharged, it currently lacks the authority to reduce the tax rate on residential energy sources or services or to exempt them from the sales tax. 

ANALYSIS OF STATE PROPOSAL

This Senate bill would authorize the City to adopt a local law suspending its sales tax on both fuel oil used for residential purposes, and on natural gas and natural gas services used for residential purposes.  The bill provides that the City may enact such suspension for the months of December, January and February.  The local law would have to take effect immediately upon its enactment and would expire and be deemed repealed on March 1, 2006.   

FISCAL IMPLICATIONS:
See Council Finance Division fiscal impact statement.

EFFECTIVE DATE:

The legislation would take effect immediately. 
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