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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to benefits pursuant to section four hundred twenty-one-a of the real property tax law.

ADMINISTRATIVE CODE:
Amends subdivision d of section 11-245.

BACKGROUND AND ANALYSIS:

On May 12, 2010, the Committee on Housing and Buildings, chaired by Council Member Erik Martin Dilan, will conduct a hearing on Int. No. 66, A Local Law to amend the Administrative Code of the City of New York, in relation to benefits pursuant to section four hundred twenty-one-a of the real property tax law (“421-a”).  This bill would amend the Administrative Code to modify the “commencement of construction” standard used to determine eligibility for 421-a tax benefits or when construction benefits may be “claimed.” The Committee heard testimony from interested parties on this bill on April 7, 2010. 

421-a Program

The 421-a tax incentive program was created in 1971 to promote the construction of new multiple dwellings (with the exception of hotels) and now also the conversion of non-residential space into residential use.
 The program provides a tax exemption during the construction phase and a declining tax exemption on the increase in assessed valuation
 created by the construction work post-construction for a certain period.
  Pursuant to authorization granted under State law, the Council may enact local laws to amend certain aspects of eligibility to receive 421-a benefits; however, any new restriction on benefits under the 421-a program that is enacted by the City is subject to a one-year lag before it may become effective.
  

During the period of construction, or for a period not more than three years immediately following the “commencement date of construction,” eligible 421-a projects receive full exemption from increases in real property taxation due to the construction of the project receiving the benefit. To be eligible for consideration to receive 421-a benefits, a new construction site must first have met one of four conditions three years prior to the start of construction. The site must have been with respect to permissible zoning either: 1) underutilized, 2) vacant, 3) predominantly vacant, or 4) improved with a non-conforming use under the Zoning Resolution. Upon completion of construction or three years after the commencement date of construction, whichever occurs sooner, the property may be eligible to receive a 10-, 15-, 20- or 25-year tax exemption. These exemptions are granted only for the new value created by the improvement.  The exemption starts at 100% and is phased down to zero.

In 2006 the City (Local Law 58 of 2006) and in 2007 the State made changes to the 421-a program which, among other changes, expanded the city’s geographic exclusion areas (an area within which the project may not receive benefits unless affordable housing units are provided); required the provision of affordable housing units outside of these geographic exclusion areas when a project receives any governmental subsidy to build such project; imposed a cap on benefits; extended rent stabilization requirements and imposed certain prevailing wage requirements.
  The City’s local law changes would have taken effect on December 28, 2007 but most of these new restrictions did not go into effect until July 1, 2008 because of State law changes.
  Projects that are “commenced” after June 30, 2008 are subject to all new program restrictions discussed above.
Under current law and rules, projects that may be eligible for 421-a benefits must demonstrate to the City’s Housing and Preservation Department (HPD) that architectural, structural and plumbing plans have been approved, permits issued for such work and work at such site has actually commenced before construction period benefits are actually conferred.
  The law provides that
“…construction shall be deemed to have commenced on the date immediately following the issuance by the department of buildings of a building or alteration permit for a multiple dwelling (based upon architectural, plumbing and structural plans approved by such department) on which the excavation and the construction of initial footings and foundations commences in good faith, as certified by an architect or professional engineer licensed in the state…”
 
HPD rules effective on or after July 1, 2008 further provides that “commence” for the purposes of commencing construction shall mean:

“(a)(1) the latter to occur of (i) the date upon which a new or concrete structure to be incorporated into the multiple dwelling that shall perform a load bearing function for such multiple dwelling is installed; or (ii) the date upon which a building or alteration permit for the multiple dwelling (based upon architectural, plumbing and structural plans approved by the Department of Buildings) was issued by such department…”

Based on industry practice, it appears that the approval of plumbing plans is typically sought near the conclusion of construction work.  According to HPD, a project is currently deemed commenced and eligible for the tax benefit the day after its plumbing permit is received.
Int. No. 66 

Bill section one would remove the requirement that plumbing plans for the construction of a new building or work performed to a multiple dwelling for which an alteration permit is required must be approved by the Department of Buildings (DOB) in order for a project to be eligible for 421-a tax benefits.  For projects that include new residential construction and the concurrent conversion, alteration or improvement of a pre-existing building or structure, such requirement would also be eliminated if architectural and structural plans are approved by DOB and the actual construction of such work commences in good faith as certified by a registered architect or professional engineer licensed by New York State and provided that that the construction is completed without undue delay.

Bill section two provides that this law would become effective immediately and deemed to have been in full force and effect on and after December 28, 2007. By providing this retroactive date (when the City’s most recent local law changes to the program would have taken effect), this legislation would in effect allow projects that were commenced prior to July 1, 2008 to be eligible for 421-a tax benefits under the rules in effect prior to such date.  Prospectively, all eligible projects would be able to receive 421-a construction benefits earlier in the construction process as a result of this bill. 
However, the bill does not alter any of the requirements relating to eligibility for benefits, affordability obligations, rent stabilization requirements, the benefit cap or the prevailing wage requirements imposed by local and State law. 
Update

On Wednesday, May 12, 2010 the Committee adopted this legislation.

Accordingly, the Committee recommends its adoption.

� Section 421-a of the Real Property Tax Law (chapter 1207 of the Laws of 1971).


� Real property assessment – Pursuant to Chapter 58 of the New York City Charter, under the direction of the Commissioner of Finance assessors serve to make an assessment of real property located in the City.  The term “assessment” means a determination by the assessors of (a) the taxable status of real property as of the taxable status date; and (b) the valuation of real property, including the valuation of exempt real property, and where such property is partially exempt, the valuation of both the taxable and exempt portions.  New York City Charter §1506.


� However, the benefits may be obtained in some instances for the substantial rehabilitation of certain low- and moderate-income housing units when such construction is carried out pursuant to an agreement with the Department of Housing Preservation and Development as allowed under the law.


� Real Property Tax Law §421-a(2)(i).


� See Local Law 58 of 2006; Chapters 618, 619 and 620 of the Laws of 2007 and Chapter 15 of Laws of 2008.


� Chapters 618, 619 and 620 of the Laws of 2007 and Chapter 15 of Laws of 2008.


� NYC Administrative Code §11-245(d).


� NYC Administrative Code §11-245(d).


� 28 RCNY §6-09.
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