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I. Introduction 
On December 11, 2020, the Committee on Criminal Justice, chaired by Keith Powers, will hold an oversight hearing regarding ending solitary confinement in New York City jails. The Committee will also hear the bill referenced above, to amend the administrative code of the City of New York in relation to banning solitary confinement in City jails. Those expected to testify include representatives from the Department of Correction (“DOC” or “Department”), the Board of Correction (“BOC” or “the Board”), advocates, and other interested parties and members of the public. 
II. “Punitive Segregation” in New York City Jails 
Prior to 2013, the Department placed incarcerated individuals found guilty of committing rule infractions in “punitive segregation,” regardless of age.[footnoteRef:2] Punitive segregation, also known as solitary confinement consisted of housing an incarcerated individual in a single-occupancy cell for 23 hours per day, with access to daily showers in the housing unit and access to medical care.[footnoteRef:3] There were also significant restrictions on visitation and recreational time.[footnoteRef:4] A person who was found guilty of a rule infraction was placed in one of the punitive segregation units at Rikers Island, including the Mental Health Assessment Unit for Infracted Inmates (“MHAUII”) – a housing unit for people in custody with mental illness and serious mental illness who required more intensive mental health services.[footnoteRef:5] The determination as to whether a person had a mental health issue sufficient to warrant placement in MHAUII was made by medical staff, not DOC.[footnoteRef:6] [2:  New Mental Health Initiative Will Intervene and Provide Treatment for Seriously Mental Ill among Jail Population (May 2013), NYC Department of Correction, at http://www.nyc.gov/html/doc/downloads/pdf/NEWS_from_Mental_Health_051313.pdf]  [3:  United States Attorney General’s Office for the Southern District of New York, RE: CRIPA Investigation of the New York City Department of Correction Jails on Rikers Island (August 4, 2014), U.S. Department of Justice, p. 47, available at https://www.justice.gov/sites/default/files/usao-sdny/legacy/2015/03/25/SDNY%20Rikers%20Report.pdf]  [4:  Id.]  [5:  Supra note 1]  [6:  Id.] 

MHAUII, which opened in 1998, was permanently closed at the end of 2013.[footnoteRef:7] In its place, the Department created two alternative placements for those individuals with mental health issues who infracted, one for incarcerated individuals with serious mental illness (SMI) and another for individuals with mental health issues that were not SMI.[footnoteRef:8] The Clinical Alternative to Punitive Segregation (CAPS) unit was established for inmates with serious mental illness (SMI) and the Restricted Housing Unit (RHU) was established as an incentive-based approach to behavior modification for inmates with non-SMI diagnoses.[footnoteRef:9] Both units are still operational, and the RHU currently offer three hours of mental health programming every weekday.[footnoteRef:10] The Department has since expanded its use of CAPS to house individuals in custody with serious mental illness who have infracted.[footnoteRef:11] [7:  NYC Department of Correction Closes Mental Health Assessment Unit for Infracted Inmates (January 6, 2014), New York City Department of Correction, available at http://www.nyc.gov/html/doc/downloads/pdf/press-releases/jan6-2014.pdf. ]  [8:  Id.]  [9:  Id.]  [10:  Testimony of Becky Scott and Joseph Antonelli before the Committees on Justice Systems, Criminal Justice, and Mental Health, Disabilities and Addiction at City Council Oversight Hearing on Preventing Recidivism for Individuals with Mental Illness on June 17, 2019, available at https://www1.nyc.gov/site/doc/media/mh-hearing.page ]  [11:  Mayor de Blasio And Commissioner Ponte Announce Punitive Segregation Reduced by Two-Thirds (April 21, 2016), The City of New York, available at https://www1.nyc.gov/office-of-the-mayor/news/375-16/mayor-de-blasio-commissioner-ponte-punitive-segregation-reduced-two-thirds ] 

In August 2014, the United States Attorney General’s Office for the Southern District of New York issued a damning report describing a “deep-seated culture of violence” and “excessive and inappropriate” use of solitary confinement against adolescents between the ages of 16 and 18 held at Rikers Island.[footnoteRef:12] In December of the same year, Mayor de Blasio and then-DOC Commissioner Joe Ponte announced the end of punitive segregation for all 16- and 17-year-old individuals in custody.[footnoteRef:13] The Department then created two new adolescent housing units, the Transitional Restorative Unit (“TRU”) and the Second Chance Housing (“Second Chance”), to serve as alternatives to punitive segregation for 16- and 17-year-old individuals in custody.[footnoteRef:14] Those who were involved in low-level or non-violent rule infractions were housed in Second Chance and participated in programs to promote pro-social behavior, while those who committed more serious infractions were housed in TRU and provided with individual support.[footnoteRef:15] Since the implementation of Raise the Age,[footnoteRef:16] all 16- and 17-year old incarcerated individuals who were on Rikers Island have been moved to the City’s juvenile detention facilities.[footnoteRef:17] [12:  Supra note 2. ]  [13:  De Blasio Administration End Use of Punitive Segregation for Adolescent Inmates on Rikers Island (December 17, 2014), The City of New York, at https://www1.nyc.gov/office-of-the-mayor/news/566-14/de-blasio-administration-ends-use-punitive-segregation-adolescent-inmates-rikers-island#/0]  [14:  Id. ]  [15:  Id. ]  [16:  Raise the Age is a state law passed in 2017 that ended the automatic prosecution of 16- and 17-year-old as adults and provides them with age-appropriate facilities and services. ]  [17:  October 13, 2020 Public Meeting Minutes, New York City Board of Correction, p. 4, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Meetings/2020/November/2020.10.13%20-%20Board%20Meeting%20Minutes%20FINAL.pdf] 

In 2015, the Department made changes to the use of punitive segregation for adults. It established a tiered system to provide proportional responses to infractions committed by people in custody.[footnoteRef:18] At that time, a person was placed in Punitive Segregation I (“PSEG I”), the traditional unit that provided one hour of out-of-cell time,[footnoteRef:19] if the person committed a violent Grade I offense.[footnoteRef:20] Violent Grade I offenses include arson,[footnoteRef:21] assault on staff or inmate with injury,[footnoteRef:22] and possession, sale, or exchange of a tobacco-related product, alcohol, or weapon.[footnoteRef:23] In contrast, a person was placed in PSEG II, which offered a minimum of seven hours of out-of-cell time, if the person committed a non-violent Grade II offense.[footnoteRef:24] Grade II offenses includes assault and fights with no injury,[footnoteRef:25] sale or exchange of prescription or non-prescription drugs,[footnoteRef:26] and destruction of city property valuing between twenty-five and a hundred dollars.[footnoteRef:27] [18:  Report to the Board of Correction: Report Analyzing and Recommending Options to Reduce Persistent Violence Committed by Inmates Housed in or Released from Punitive Segregation that Use Means Other than Extending Punitive Segregation Confinement (Jun. 1, 2016), New York City Department of Correction, available at https://www1.nyc.gov/assets/boc/downloads/pdf/2016.06.01%20-%20PSeg%20Alternatives%20Report%20to%20BOC.pdf ]  [19:  In June 2019, the Department of Correction implemented punitive segregation reforms that raised the minimum out-of-cell time to four hours out-of-cell daily. These reforms implement new NYS Commission of Correction regulations for jails. See, Punitive Segregation & Alternative, New York City Board of Correction, available at https://www1.nyc.gov/site/boc/jail-regulations/punitive-segregation.page]  [20:  Supra note 17. ]  [21:  39 RCNY § 1-03(c)(1), available at https://rulesofnyc.readthedocs.io/en/latest/c22/index.html ]  [22:  Id., § 1-03(c)(2)101.10 and 101.12]  [23:  Id., § 1-03(c)(4)103.05 and 103.10]  [24:  Supra note 17. ]  [25:  39 RCNY § 1-03(c)(1)101.16 and 101.17, available at https://rulesofnyc.readthedocs.io/en/latest/c22/index.html]  [26:  Id., § 1-03(c)(4)103.05]  [27:  Id., § 1-03(c)(8)107.11] 

Also in 2015, the Board enacted rule changes that significantly altered the use of punitive segregation. Its rules ended the use of punitive segregation for young adults, age 18- to 21-years-old, eliminated owed time for people who return to jail and “owed” punitive segregation time for previous infractions, and capped the amount of time a person spends in punitive segregation to 30 days for most infractions.[footnoteRef:28] This reduced the use of punitive segregation by seventy-five percent between 2014 and 2016.[footnoteRef:29] However, on numerous occasions, the Board has approved variances from its rules that overrides the 30-day cap on punitive segregation.[footnoteRef:30] [28:  Ashley D’Inverno, Report on the Status of Punitive Segregation Reform (May 8, 2015), New York City Board of Correction, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Report%20on%20the%20status%20of%20punitive%20segregation%20reform.pdf ]  [29:  Punitive Segregation Overrides: Quarterly Analysis April 1, 2016 – June 30, 2016 (Sept. 13, 2016), New York City Board of Correction, p. 1, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/PSEG-Override/2016.09.13%20-%20BOC.PSEGoverride.pdf ]  [30:  Punitive Segregation Seven Days Waivers July 1, 2019 – December 31, 2019 Update (Jan. 14, 2020), New York City Board of Correction, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/PSEG-Override/PSEG-Seven-Day-Waiver-Report-2019-12-31.pdf ] 

In 2015, concurrently with its rules limiting the use of punitive segregation for those who commit infractions, the Board also created a new restrictive housing unit called Enhanced Supervision Housing (“ESH”) to house people who are deemed to be persistently violent.[footnoteRef:31] ESH placement is not based on a particular infraction, as is punitive segregation, but is instead based on a history of documented incidents of violence.[footnoteRef:32] The rules that created ESH also included additional procedural safeguards, programing, training, and staffing requirements for the unit.[footnoteRef:33] ESH is a tiered system where each level varies in terms of restrictiveness. People placed in ESH I receive a minimum of seven hours of out-of-cell time in restraints but can progress out of restraints in ESH II and III where more out-of-cell time is provided for good behavior and program participation.[footnoteRef:34] The Department is required to provide people placed in ESH with notice, a placement hearing, and a placement determination.[footnoteRef:35] The Department is also required to conduct a placement review every 45 days to assess the appropriateness of continued ESH placement.[footnoteRef:36] [31:  An Assessment of Enhanced Supervision Housing (April 2017), New York City Board of Corrections, pp. iii, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-BOC-ESH_Assessment-Adults-2017.04.26.pdf ]  [32:  Id.]  [33:  Id. ]  [34:  Id. ]  [35:  Correctional Facilities, Limitations on the Use of Punitive Segregation § 1-17(c) and § 1-17 (d) (Jan. 23, 2016), New York City Board of Correction, at https://codelibrary.amlegal.com/codes/newyorkcity/latest/NYCrules/0-0-0-79450 ]  [36:  Id., § 1-17(d) ] 

The Board’s rules prohibit the Department from placing people under the age of 22 and people with serious mental or physical disabilities or conditions in ESH.[footnoteRef:37] However, the Board has approved, on numerous occasions, variances from its rules that permit the placement of young adults, ages 18 to 21-years-old, in ESH.[footnoteRef:38] In late 2016, the Department opened its ESH Unit for young adults only, where young adults are restrained to desks for out-of-cell programming and recreation and receive a 30-day placement review to assess whether they should be removed to the next level.[footnoteRef:39] Young adults in ESH I can progress out of restraints and are afforded more privileges and out-of-cell time in ESH II and ESH III.[footnoteRef:40]  [37:  Id., § 1-16(c)(1) ]  [38:  Record of Variance Action for July 14, 2020 Public Meeting, New York City Board of Correction, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Meetings/2020/july/2020.07-Record-of-Variance-Action-YA-ESH-FINAL.pdf; ]  [39:  Supra note 30 ]  [40:  Id. ] 

In 2016, the Department opened the Secure Unit as an alternative to punitive segregation for young adults who demonstrated persistent and serious violent behavior.[footnoteRef:41] The Secure Unit was designed to address the root causes of violence for the most violent, problematic young adults.[footnoteRef:42] The Secure Unit is a tiered system where each level varies in terms of restrictiveness.[footnoteRef:43] Young adults placed in Phase I are afforded at least 10 hours of out-of-cell time in a congregate cage-like setting and restricted commissary spending.[footnoteRef:44] Young adults placed in Phase II and III are afforded more out-of-cell time and privileges for good behavior and program participation.[footnoteRef:45] Young adults placed in the Secure Unit are entitled to a placement review every 28 days to determine whether they will move to the next phase.[footnoteRef:46] [41:  Report – Elimination of Punitive Segregation for Young Adults (Sept. 6, 2016), New York City Department of Correction, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/DOC-Reports/2016.09.08%20-%20Young%20Adult%20Punitive%20Segregation%20Report%20to%20the%20BOC%20%209-7-16.pdf; see also, Presentation to the Board of Correction (May 10, 2016), New York City Department of Correction, available at https://www1.nyc.gov/assets/boc/downloads/pdf/BOC%20Presentation%20Young%20Adult%20Establishment%20of%20a%20Secure%20Unit.pdf]  [42:  Presentation to the Board of Correction (May 10, 2016), New York City Department of Correction, available at https://www1.nyc.gov/assets/boc/downloads/pdf/BOC%20Presentation%20Young%20Adult%20Establishment%20of%20a%20Secure%20Unit.pdf; see also, Victoria Law, Is Rikers’ New “Secure Unit” Just Solitary Confinement by Another Name? (May 13, 2016), Gothamist, available at https://gothamist.com/news/is-rikers-new-secure-unit-just-solitary-confinement-by-another-name ]  [43:  Id. ]  [44:  Id. ]  [45:  Id. ]  [46:  Id. ] 

In October 2019, the Board published and proposed a set of comprehensive rules to reform restrictive housing in City’s jails.[footnoteRef:47] The proposed rules cap the time spent in punitive segregation to 60 days for serious assault on staff, which can be reduced for good behavior, and 15 days for all other offenses.[footnoteRef:48] The proposed rules also increase out-of-cell time for young adults in restrictive housing from seven to 10 hours and permit the use of restraints, including restraint desks, for the next two years.[footnoteRef:49] The proposed rules do not require congregate programming in restrictive housing units, a right to counsel at placement hearings, or time limitation on other forms of restrictive housing other than punitive segregation. The Board has held several hearings on this issue, soliciting feedback from the public, but has not yet voted on them. [47:  NYC Board of Correction to Vote on Comprehensive Rule to Reform Restrictive Housing in City’s Jails (Oct. 29, 2019), New York City Board of Correction, available https://www1.nyc.gov/assets/boc/downloads/pdf/Jail-Regulations/Rulemaking/2017-Restrictive-Housing/2019.10.29%20-%20Press%20Release%20re%20Restrictive%20Housing%20Rules.pdf ]  [48:  Id., proposed rule § 6-07(a)(3)]  [49:  Id., proposed rule § 6-10(d) and § 6-36(e)] 

In June 2020, Mayor de Blasio and the Board Chair Jennifer Jones Austin announced the formation of a working group to eliminate punitive segregation in the City’s jails.[footnoteRef:50] The working group is comprised of Department Commissioner Cynthia Brann, Board Vice-Chair Stanley Richards, and Just Leadership USA President and CEO Deanna Hoskins.[footnoteRef:51] The Mayor and Chair Austin extended an invitation to the Correction Officer Benevolent Association (“COBA”) President Benny Boscio to join the working group.[footnoteRef:52] Mr. Boscio took part in the working group this summer but left the group, “unhappy with where it was going.”[footnoteRef:53] The working group’s recommendations are expected to be incorporated in the Board’s proposed rules on restrictive housing and voted on before the end of 2020.[footnoteRef:54]  [50:  City of New York, Mayor de Blasio and Board of Correction Chair Jennifer Jones Austin Announce Working Group to End Punitive Segregation (Jun. 29, 2020), available at https://www1.nyc.gov/office-of-the-mayor/news/481-20/mayor-de-blasio-board-correction-chair-jennifer-jones-austin-working-group-end ]  [51:  Id. ]  [52:  Id.]  [53:  Courtney Gross, City Council Moves to End Solitary Confinement (Nov. 30, 2020), Spectrum News NY 1, available at https://www.ny1.com/nyc/all-boroughs/news/2020/12/01/city-council-moves-to-end-solitary-confinement]  [54:  Supra note 49.] 

III. Nationwide Studies of Solitary Confinement
Proponents of punitive segregation have long asserted that punitive segregation improves prison safety as it protects correctional staff and people in custody from violence by isolating those individuals who are violent or repeatedly disruptive.[footnoteRef:55] Proponents are adamant that placing violent people in punitive segregation deters their violent behavior and prevents others from engaging in violence.[footnoteRef:56] However, a study cited by the National Institute of Justice in 2016 stated that “there is little evidence that [solitary confinement] has had effects on overall levels of violence within individual institutions or across correctional systems.”[footnoteRef:57]  [55:  Solitary Confinement Common Misconceptions and Emerging Safe Alternatives (May 2015), Vera Institute of Justice, p. 18, available at https://www.vera.org/downloads/publications/solitary-confinement-misconceptions-safe-alternatives-report_1.pdf]  [56:  Id., p. 20. ]  [57:  Natasha Frost and Carlos Monteiro, Administrative Segregation in U.S. Prisons Executive Summary (March 2016), National Institute of Justice of U.S. Department of Justice, at https://www.ncjrs.gov/pdffiles1/nij/249750.pdf ] 

A study of supermax prisons, which have only solitary units, in Minnesota, Illinois, and Arizona, showed no significant difference in violence after their opening.[footnoteRef:58] Furthermore, research shows that restrictions on, and the elimination of, solitary confinement did not intensify prison violence. In Colorado, where correctional administrators decreased the use of solitary by 85% in 2012, assaults on staff, assaults between people in custody, and use of force all declined in the four years after their changes went into effect.[footnoteRef:59] Colorado achieved this result by narrowing the criteria for restrictive housing placement and reducing the length of stay while providing intensive services for people in the general population with behavioral problems.[footnoteRef:60]  [58:  Chad Briggs et al., The Effect of Supermaximum Security Prisons on Aggregate Level of Institutional Violence, 41 Criminology 1341, 1365-67 (2013), available at https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1745-9125.2003.tb01022.x ]  [59:  Supra note 54.]  [60:  SB 11-176 Annual Report: Administrative Segregation for Colorado Inmates (Jan. 2015), Office of Planning and Analysis of Colorado Department of Corrections, p. 3, available https://www.colorado.gov/pacific/sites/default/files/Ad%20Seg%20Annual%20Report%20FY%202013-14.pdf] 

Similarly, other states, such as Mississippi and Maine reduced the use of segregation without a notable increase in violence.[footnoteRef:61] In fact, prison violence decreased by 50% in Mississippi after it transferred 75% of people in segregation to the general population in the mid-2000s.[footnoteRef:62] In Maine, there was no statistically significant rise in violence, and by some measures, violence decreased.[footnoteRef:63] Even in Cook County, Illinois where the use of solitary confinement was eliminated altogether in 2016, assaults on people in custody and staff plummeted to an all-time low in 2018.[footnoteRef:64] This was achieved by placing disruptive incarcerated people in a “Special Management Unit” where they spend time in open rooms or yards with other people in custody for up to eight hours at a time under direct supervision from correctional staff who are trained in de-escalation and conflict resolution.[footnoteRef:65] [61:  Shira Gordon, Solitary Confinement, Public Safety, and Recidivism, 47 U. Mich. J. L. Reform 495 (2014), p. 516, available at https://prospectusmjlr.files.wordpress.com/2014/02/47_2_gordon.pdf]  [62:  Id. ]  [63:  Change is Possible A Case Study of Solitary Confinement Reform in Maine (Mar. 2013), American Civil Liberties Union of Maine, pp. 14-17 and 30-31, available at https://www.aclumaine.org/sites/default/files/field_documents/aclu_solitary_report_webversion.pdf]  [64:  Sheriff Tom Dart, My Jail Stopped Using Solitary Confinement: Here’s Why (April 2019), Washington Post, available at https://www.washingtonpost.com/opinions/my-jail-stopped-using-solitary-confinement-it-should-be-eliminated-everywhere/2019/04/04/f06da502-5230-11e9-88a1-ed346f0ec94f_story.html ]  [65:  Id. ] 

Research shows that solitary confinement may result in increased violence in prisons. One study found that supermax prisons in Texas, Ohio, and Maryland caused increased violence and aggression among people in custody and increased tension between incarcerated people and staff.[footnoteRef:66] Similarly, a 2012 study found that violence in California’s first supermax prison was nearly 20% higher than when it first opened in 1989.[footnoteRef:67] Researchers attribute the increase in prison violence to the distress of living in solitary confinement, which is often condoned by staff, exacerbates their emotional, psychological, and behavioral problems, and aggravates their propensity to engage in violence.[footnoteRef:68] [66:  Daniel Mears, Evaluating the Effectiveness of Supermax Prisons (Mar. 2006), Urban Institute, p. 36, available at https://www.urban.org/sites/default/files/publication/50846/411326-Evaluating-the-Effectiveness-of-Supermax-Prisons.PDF ]  [67:  Supra note 60.]  [68:  Kate King and Benjamin Steiner, Violence in the Supermax a Self-Fulling Prophecy, 88 The Prison Journal 144, pp. 161-62, available at https://journals.sagepub.com/doi/10.1177/0032885507311000 ] 

Research shows that solitary confinement has hardly any individual or general deterrence effect on violent behavior and misconduct.[footnoteRef:69] A recent study found that exposure to short-term punitive segregation for initial violent behavior did not deter incarcerated people from engaging in more violence.[footnoteRef:70] In fact, the study found that in about 2% of incarcerated people, exposure to punitive segregation might have increased their propensity to commit more violence.[footnoteRef:71] As noted previously, researchers explain that the condition of segregated housing and mistreatment of persons held in this setting lead them to become more violent.[footnoteRef:72] Rather than relying on segregated housing to address misbehavior, some correctional systems have moved towards programming. In Washington, for example, people in custody with chronic behavioral issues are placed in the Intensive Transition Program, which teaches self-control and offers opportunities to connect with others.[footnoteRef:73] [69:  Craig Haney, Restricting the Use of Solitary Confinement (Nov. 3, 2017), Annual Review of Criminology, p. 288, available at https://www.researchgate.net/profile/Craig_Haney2/publication/320845455_Restricting_the_Use_of_Solitary_Confinement/links/5b61f65a458515c4b2591804/Restricting-the-Use-of-Solitary-Confinement.pdf ]  [70:  Robert Morris, Exploring the Effect of Exposure to Short-term Solitary Confinement Among Violent Prison Inmates, 32 J. Quant. Criminology (2016), pp. 15, 19, available at https://politicalscience.gsu.edu/files/2016/04/Morris_solitary_joqc2015.pdf ]  [71:  Id., p. 15. ]  [72:  Supra note 60.]  [73:  Id. ] 

Research also shows that solitary confinement is harmful to the people in custody who are subjected to the practice. A 2014 study of solitary confinement in New York City Jails found that people in custody who were placed in solitary confinement committed self-harm at disproportionately high rates.[footnoteRef:74] The study found that people who were placed in solitary confinement were over seven times more likely to harm themselves and six times more likely to commit fatal self-harm.[footnoteRef:75] The deaths of Kalief Browder,[footnoteRef:76] Bradly Ballard,[footnoteRef:77] and Jason Echeverria[footnoteRef:78] are tragic illustrations of this phenomenon; all of these individuals took their own life after spending time in solitary confinement in New York City jails.[footnoteRef:79] In addition, solitary confinement leads to mental health problems. Research shows that people who spent time in restrictive housing in prisons and jails experienced serious psychological distress.[footnoteRef:80] Similarly, research found that solitary confinement can lead to hallucinations and paranoia.[footnoteRef:81] Almost a third of the people in custody interviewed in a study described hearing voices, while almost half reported paranoid and persecutory fears.[footnoteRef:82] [74:  Fatos Kaba, et. al, Solitary confinement and risk of self-harm among jail inmates, American Journal of Public Health, 2014 104(3): 442–447, available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3953781/.]  [75:  Id.]  [76:  Jennifer Gonnerman, Kalief Browder 1993-2015 (Jun. 7, 2015), The New Yorker, available at https://www.newyorker.com/news/news-desk/kalief-browder-1993-2015]  [77:  Rikers Island inmate died after seven days alone in New York City cell (May 22, 2014), The Guardian, available at https://www.theguardian.com/world/2014/may/22/rikers-island-inmate-mental-health-died-cell ]  [78:  Stephen Rex Brown, EXCLUSIVE: City settles for $3.8M in Rikers Island inmate’s soap-swallowing horror ( Nov. 17, 2015), New York Daily News, available at https://www.nydailynews.com/new-york/nyc-crime/city-settles-4m-rikers-inmate-poison-horror-article-1.2437263]  [79:  Supra note 75-77]  [80:  Allen Beck, Use of Restrictive Housing in U.S. Prisons and Jails, 2011-12 (Oct. 2015), Bureau of Justice Statistics of the U.S. Department of Justice, available at https://www.bjs.gov/content/pub/pdf/urhuspj1112.pdf]  [81:  Stuart Grassian, Psychiatric Effects of Solitary Confinement, 22 Wash. U. J. L. & POL’Y 325 (2006), available at https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1362&context=law_journal_law_policy ]  [82:  Id.] 



IV. The Advocacy Movement To End Punitive Segregation in City Jails 
A. The Blueprint to End Solitary Confinement 
In October 2019, the New York City Jails Action Coalition and the #HALTsolitary Campaign published A Blueprint for Ending Solitary Confinement in NYC Jails (“the Blueprint”).[footnoteRef:83] This document contained a framework for ending the use of punitive segregation in the City’s jails and ensuring all forms of restrictive housing are safe, rehabilitative, and humane.  [83:  A Blueprint for Ending Solitary Confinement in NYC Jails, New York Campaign for Alternatives to Isolated Confinement, NYC Jails Action Coalition and #HALTsolitary Campaign (Oct. 2019), at https://nycaic.org/wp-content/uploads/2019/10/Blueprint-for-Ending-Solitary-Confinement-in-NYC-Oct-2019.pdf ] 

The Blueprint focuses on five principal areas for reform. The first would require BOC minimum standards to apply to all incarcerated persons by removing exceptions for punitive segregation and ESH.[footnoteRef:84] BOC rules currently require a minimum of 14 hours out-of-cell time, except for those in punitive segregation or ESH.[footnoteRef:85]  [84:  Id at 4. ]  [85:  40 RCNY 1-05.] 

The second area focuses on creating minimum standards for emergency lock-ins and emergency lockdowns. The Blueprint would allow for emergency lock-ins only for the sole purpose of immediately separating persons, not to punish or isolate them. There would be time limits on lock-ins to prevent them becoming a new form of punitive segregation. DOC and mental health staff would be required to check in periodically during an emergency lock-in. Emergency lockdowns would only be used when necessary, and DOC would be required to limit the time and scope—the number of persons locked down and the physical areas—of each lockdown.[footnoteRef:86] [86:  Supra note 82. ] 

The third area focuses on ending punitive segregation and improving other forms of restrictive housing to focus on safety, rehabilitation, and the prevention of violence. To ensure other forms of restrictive housing do not become a lighter form of punitive segregation, the Blueprint includes numerous ways to improve restrictive housing. Before being placed in restrictive housing, incarcerated people would have the right to a hearing before a neutral decision-maker and the right to counsel. Criteria for placement in restrictive housing would be narrowed to only address current serious threats. Those placed in restrictive housing would continue to access regular human contact, congregate programming, and programming specific to addressing the issues that led to their placement in restrictive housing.[footnoteRef:87] [87:  Id at 7-9. ] 

The fourth area focuses on adopting mechanisms and time limits for leaving restrictive housing. These include an individual needs assessment, hard time limits, an appeals process, and a review every 15 days.[footnoteRef:88] [88:  Id at 9. ] 

The fifth area focuses on the use of restraints. Under the Blueprint, restraints would be used only as a last resort based on an individual determination that they are necessary to prevent imminent and serious harm.[footnoteRef:89] [89:  Id at 10. ] 

B. Humane Alternatives to Long-Term Solitary Confinement (HALT) Act
On the state level, the “Humane Alternatives to Long-Term Solitary Confinement” Act (“the HALT Act”) was introduced in the Assembly[footnoteRef:90] and the Senate[footnoteRef:91] in January 2019. The HALT Act would limit solitary confinement to a maximum of 15 consecutive days or 20 out of 60 days.[footnoteRef:92] Criteria for placement in solitary conferment would be narrowed to acts of physical injury, forced sexual acts, extortion, coercion, inciting serious disturbance, procuring weapons or dangerous contraband, or escape.[footnoteRef:93] Placement in residential rehabilitation units would be limited to three days.[footnoteRef:94] Restraint desks would be prohibited.[footnoteRef:95] Incarcerated individuals would have the right to a defense attorney for their placement hearings.[footnoteRef:96] The provisions of the HALT Act would apply to New York City jails.[footnoteRef:97] The bill has yet to be voted out of either house of the state legislature. [90:  Humane Alternatives to Long-Term Solitary Confinement Act, A2500 (2019). https://nyassembly.gov/leg/?default_fld=&leg_video=&bn=A02500&term=2019&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y]  [91:  Humane Alternatives to Long-Term Solitary Confinement Act, S1623 (2019). https://www.nysenate.gov/legislation/bills/2019/s1623]  [92:  A2500 § 5.]  [93:  Id. ]  [94:  Id. ]  [95:  Id. ]  [96:  Id. ]  [97:  A2500 § 13.] 

V. Alternatives to Punitive Segregation 
A. Clinical Alternative to Punitive Segregation and Program to Accelerate Clinical Effectiveness 

In 2013, DOC created the Clinical Alternative to Punitive Segregation (“CAPS”) housing units for those with serious mental illness, as defined by the New York State Office of Mental Health.[footnoteRef:98] Individuals placed in CAPS are provided a hospital-style clinical-driven treatment-focused environment.[footnoteRef:99] CAPS unit is not punitive.[footnoteRef:100] Individuals placed in CAPS are not confined to their cells.[footnoteRef:101] Out-of-cell time is based on clinical determination of the individual’s ability to positively interact with peers and staff.[footnoteRef:102] Clinical staff is available at all times during the day and evening and work together with uniformed staff to respond to an incarcerated individual’s needs.[footnoteRef:103] Clinical staff also engage incarcerated individuals in individual and group therapy, as well as supervised activities.[footnoteRef:104] [98:  Clinical Alternatives to Incarceration / Restrictive Housing Unit (RHU), New York City Department of Correction, available at www1.nyc.gov/site/doc/media/caps-rhu.page (last accessed November 18, 2020).]  [99:  NYC Council Hearing, Examination of Violence and the Provision of Mental Health and Medical Services in New York City Jails, 6/12/14, hearing transcript p 22, available at https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=589576&GUID=FB085AFF-A594-437F-BEB3-085CE04D6AB1&Options=info|&Search= ]  [100:  Id at 22. ]  [101:  Id at 22-23.]  [102:  Report to the Board of Correction: Efforts to Reform Punitive Segregation and Create Therapeutic Alternatives to Address Persistent Violence by Individuals in NYC Department of Correction Custody (June 27, 2017), New York City Department of Correction, p 4, available at https://www1.nyc.gov/assets/boc/downloads/pdf/Meetings/2017/July-11-2017/DOC-Report-on-Punitive-Segregation-Reforms-6-27-17.pdf ]  [103:  Supra note 97.]  [104:  Id. ] 

Individuals placed in CAPS are returned to the general population or similar units when they have “successfully demonstrated stability and an ability to maintain good behavior.”[footnoteRef:105] Due to the individualized nature of CAPS, an individual’s length of stay in CAPS varies based on treatment goals and behavior.[footnoteRef:106]  [105:  Id. ]  [106:  Id. ] 

In 2015, building on CAPS, DOC created the Program to Accelerate Clinical Effectiveness (“PACE”). An individual is placed in PACE due to chronic mental illness, risk of acute psychiatric decompensation, and/or behavioral disruption. PACE aims to encourage adherence to treatment (including medication) and jail rules for patient-inmates who struggle to function adequately while incarcerated.[footnoteRef:107] Since inception, CAPS has served over 700 individuals and PACE has served over 500 individuals.[footnoteRef:108] [107:  CAPS and PACE Backgrounder, New York City Department of Correction, available at https://www1.nyc.gov/site/doc/media/caps.page (last accessed November 18, 2020).]  [108:  Id. ] 

CAPS and PACE are safer environments for both incarcerated individuals and DOC staff. According to the DOC, use of force incidents decreased by 43% in CAPS and by 69% in PACE, and assaults on staff decreased 72% in CAPS and 63% in PACE.[footnoteRef:109] PACE has also proven to be an effective alternative for incarcerated individuals with serious mental illness. According to Correctional Health Services, those placed in PACE between January 2016 and December 2018 had a 15% increase in medication adherence, a 25% decrease in both self-injury and injuries sustained because of fights, and an 25% reduction in 30-day re-hospitalization rates.[footnoteRef:110] [109:  Id. The time frame utilized by DOC in these determinations is not reported.]  [110:  Testimony of Elizabeth Ford, MD, Chief of Service, Psychiatry NYC HEALTH + HOSPITALS/CORRECTIONAL HEALTH SERVICES, available at https://www.nychealthandhospitals.org/testimony-of-elizabeth-ford-md-chief-of-service-psychiatry-before-the-new-york-city-council-committee-on-criminal-justice-committee-on-the-justice-system-and-committee-on-mental-health-disabilit/] 

B. Resolve to Stop Violence Program (RVSP) in San Francisco
In 1997, the San Francisco county jail system implemented the Resolve to Stop the Violence Program (“RSVP”), a housing program for men who have a violent criminal history.[footnoteRef:111] RSVP has three main components: offender accountability, victim restoration, and community involvement.[footnoteRef:112] [111:  Resolve To Stop The Violence Project (RSVP) available at communityworkswest.org/program/rsvp/.]  [112:  James Gilligan and Bandy Lee, “The Resolve to Stop the Violence Project: Reducing Violence in the Community Through a Jail-Based Initiative,” Journal of Public Health, Vol. 27, No. 2, 2005, pp. 143–148., available at https://academic.oup.com/jpubhealth/article/27/2/143/1595764. ] 

To promote offender accountability, participants receive robust programming for 12 hours a day, 6 days a week. Programming includes workshops, academic classes, theatrical enactments, counseling sessions, and communications with victims of violence.[footnoteRef:113] As part of the victim restoration component, participants aid victims by working collaboratively with social organizations, including domestic violence-related criminal justice and social service agencies, and through case management, advocacy and referrals. Victims of violence also give weekly presentations in the jails, describing their suffering to help program participants build empathy for their victims.[footnoteRef:114] The community restoration component is composed of weekly workshops, forums for public education, community theatre, visual arts and public awareness campaigns.[footnoteRef:115] [113:  Id at 144. ]  [114:  Id at 144. ]  [115:  Id at 144-45. ] 

A 2005 study found that recidivism for RSVP participants was down 46.3%, and the number of violent incidents in RSVP housing units decreased from 24 to one for the study period.[footnoteRef:116] According to CommunityWorks, an RSVP program provider: “After 16 weeks in RSVP there were 82% lower rearrests for violent crimes during the first year after release compared to the general population within the San Francisco county jail system.”[footnoteRef:117] [116:  Id. ]  [117:  Supra note 110. The time frame utilized by CommunityWorks in these determinations is not reported.] 

C. Merle Cooper Program in New York State
From 1977 to 2013, the Merle Cooper program operated in the Clinton Correctional Facility, a New York state maximum security prison. Merle Cooper was designed for those with high risks of recidivism, including those with histories of substance use, chronic disciplinary problems, bizarre and/or violent crimes, and/or escalating seriousness and violence of criminal behavior.[footnoteRef:118] The program provided group sessions, intensive programming, peer-led initiatives, increased autonomy and responsibility, all day out-of-cell time, and the ability to earn unlocked cells.[footnoteRef:119] While operational, the Merle Cooper program received universal praise from correction officers, participants, and administrators.[footnoteRef:120] [118:  Felicia Krieg, Prison Program to Be Eliminated (June 23, 2013), Press-Republican, available at http://www.pressrepublican.com/news/local_news/prison-program-to-be-eliminated/article_d6468a10-88a7-50d2-bd68-cc64536c0231.html]  [119:  Jerome Wright, Commentary: These Programs Work Better than Solitary Confinement (Jan 20 2020), Times Union available at www.timesunion.com/opinion/article/Commentary-These-programs-work-better-than-14990190.php. ]  [120:  Id. 
] 

VI. Issues and Concerns
At today's hearing, the Committee would like to learn more about the working group's plan to end solitary confinement and what all stakeholders think of those plans. The Committee wants details regarding the critical factors the working group has and the Board have considered in determining how to move forward, and why they have yet to move forward. The Committee expects to receive an update on the number of people in custody who are in restrictive housing and about the Department's plans for young adults housed in ESH at OBCC since OBCC is set for closure at the end of November. The Committee looks forward to hearing testimony regarding the legislation being considered.
VII. Legislation
A brief summary of the bill being heard at this hearing is provided below. This summary is intended for informational purposes only and does not substitute for legal counsel. 
This bill would end solitary confinement in New York City jails by requiring a minimum of 10 hours out-of-cell time daily for individuals placed in restrictive housing and 14 hours out-of-cell time daily for all other incarcerated persons. This bill would also regulate all forms of restrictive housing by implementing time limits and requiring due process prior to placement in any form of restrictive housing. This bill also regulates the use of restraints during out-of-cell time and the use of emergency lock-ins. 


Int. No. 2173
 
By Council Member Dromm, the Public Advocate (Mr. Williams), Council Members Lander, Reynoso, Rivera and Levin
 
A LOCAL LAW
 
To amend the administrative code of the city of New York, in relation to banning solitary confinement in city jails

Be it enacted by the Council as follows:

Section 1. Chapter 1 of title 9 of the administrative code is amended by adding a new section 9-161 to read as follows:
§ 9-161 Solitary confinement. a. Definitions. For the purposes of this section, the following terms have the following meanings:
Emergency lock-in. The term “emergency lock-in” means a department-wide emergency lock-in, a facility emergency lock-in, a housing area emergency lock-in or a partial facility emergency lock-in as defined in section 9-155.
Restrictive housing. The term “restrictive housing” means any housing area that separates incarcerated persons from the general jail population due to a heightened threat to the safety and security of staff and other incarcerated persons.
Solitary confinement. The term “solitary confinement" means any instance in which a person is locked in a cell in isolation as punishment for a violent offense.
b. Ban on solitary confinement. No incarcerated individual shall be placed in solitary confinement unless such confinement is necessary to de-escalate immediate conflict, in which case an incarcerated individual may be placed in such confinement for no longer than four hours immediately following such conflict.
c. Reporting on solitary confinement. For each instance an incarcerated person is placed in solitary confinement, the department shall prepare an incident report that includes a detailed description of why isolation was necessary to de-escalate immediate conflict and the length of time the incarcerated individual was placed in solitary confinement. Within 15 days of the end of each quarter of the fiscal year, the department shall provide the council and the board of correction all such reports and post all such reports on the department’s website with any identifying information redacted.
d. Restrictive housing.
1. No incarcerated individual shall be placed in restrictive housing until a hearing on such placement is held pursuant to the rules of the board of correction. Incarcerated individuals shall have the right to be represented by legal counsel for such hearings, which shall be provided by the department if such individual does not have their own counsel. Such legal counsel shall be provided adequate time to prepare for such hearings.
2. No incarcerated individual shall be placed in restrictive housing for longer than four months in any 12 month period. 
3. The placement of an incarcerated individual in restrictive housing shall be reviewed every 15 days to determine whether the incarcerated person continues to present a significant threat to the safety and security of the facility if housed outside restrictive housing.
4. Individuals placed in restrictive housing shall have comparable interaction with other individuals and comparable amenities to those housed outside restrictive housing.
5. The department shall utilize programming that addresses the unique needs of those in restrictive housing, and staff in restrictive housing units shall be trained in de-escalation techniques, conflict resolution, the use of force, and related topics to address the unique needs of those in restrictive housing units.
6. Positive incentives shall be used to encourage good behavior in restrictive housing units, and disciplinary sanctions shall be used as little as is feasible.
e. Out-of-cell time. 
1. All incarcerated individuals shall have access to at least 14 hours of time outside of their cells every day, except for incarcerated individuals placed in solitary confinement pursuant to subdivision b of this section, and except that individuals placed in restrictive housing pursuant to subdivision d of this section shall have access to at least 10 hours of time outside of their cells.
2. No incarcerated individual shall be placed in restraints during out-of-cell time unless an individualized determination is made that restraints are necessary to prevent an immediate risk of self-injury or injury to other incarcerated persons or staff, and in such instances the least restrictive form of restraints shall be used for no longer than necessary to abate such imminent harm.
3. Incarcerated individuals may congregate with others and move about their housing area freely during out-of-cell time and shall have access to education and programming pursuant to section 9-110.
f. Emergency lock-ins. Emergency lock-ins shall only be used when necessary to investigate or de-escalate an emergency. Emergency lock-ins shall be confined to as narrow an area as possible. Emergency lock-ins shall be lifted as quickly as possible.
§ 2. This local law takes effect 180 days after it becomes law. The board of correction shall take any actions necessary for the implementation of this local law, including the promulgation of rules relating to procedures and penalties necessary to effectuate this section, before such date. 
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