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PROPOSED INT. NO. 676-A:                                 By: Council Members Dear, Nelson Rodriguez and Lopez; also Council Members Eisland, Harrison, Koslowitz, McCaffrey, Michels, O’Donovan, Wooten and Espada.

TITLE:
To amend the administrative code of the city of New York, in relation to the replacement of trees removed to facilitate construction.

ADMINISTRATIVE CODE:
Amends section 18-107 

BACKGROUND AND ANALYSIS:



The impetus behind proposed Int. No. 676-A is to provide reasonable and clear parameters for bond amounts and tree replacement obligation applicable to anyone removing trees under the jurisdiction of the Department of Parks and Recreation (DPR) when performing a construction project.  It is the concern of this Committee that the lack of well-defined and clear guidelines in these areas has resulted in inequitable and non-uniform obligations being imposed by DPR upon developers or individuals seeking to do construction work requiring the replacement of trees.


Developers and individuals undertaking construction projects involving the removal of trees are required to write checks or money orders relating to the trees made payable to the City Parks Foundation (CPF), which is a not-for-profit corporation, not to DPR.  CPF maintains a separate custodial account for DPR for these tree funds.  The funds in this account are reportedly approximately eight hundred thousand dollars.  The large majority of these funds were derived from developers and contractors, while a minority came from private homeowners who sought to undertake construction projects involving trees.  

The purpose of amending section 18-107 of the Administrative Code is to ensure that trees removed during the course of construction are replaced in a timely manner with healthy replacement trees of a prescribed size and a prescribed amount.  Proposed Int. No. 676-A would amend this section by lettering the existing section 18-107 as subdivision (a), amending it and adding new subdivisions (b), (c), (d) and (e).  


Existing section 18-107 requires replacement of trees when there is “intent” to remove any tree during construction.  Subdivision (a) removes the element of “intent” and replaces it with actual removal, destruction or severe damage of any tree during construction.  Subdivision (a) also contains new text providing for replacement “with trees to be located in close proximity to the location of the removed, destroyed or severely damaged trees.”  This new text provides realistic flexibility for replacement where the construction undertaken does not allow for tree replacement in exactly the same location where the removed, destroyed or severely damaged tree was formerly located or the tree was removed precisely because its location hindered the construction project.  It also prevents the possibility that replacement trees be planted in distant locations thereby ensuring that individuals and neighborhoods are not deprived of the benefits they had previously received from the removed trees.

Subdivision (a) retains the existing provision of section 18-107 which limits application of this section to trees that are within the jurisdiction of the Commissioner of Parks and Recreation and provides that replacement shall be undertaken at the expense of the permittee.  Also retained is the requirement that replacement “be made with 2½ to 6 inch caliper trees.”  The section is amended, however, by requiring that the total caliper of all trees planted in the course of restoration shall “be equal to” the total caliper of all trees removed, destroyed or severely damaged and “caliper shall be measured at a point four feet six inches from the ground.”  This provides for a more equitable replanting standard than current law which, because it provides that replacement “in no event be less than the total caliper of all trees removed,” gives discretion to the Commissioner to seek replacement greater that the loss. The Daily News and New York Post reported on February 9, 2001, that the Commissioner has demanded excessive replacement.  The minimum replacement size and caliper measurement requirement in conjunction with the substitution of replanting trees “equal to” the total caliper of all trees removed ensures that replacement will be made with properly sized trees and does not put an undue burden upon the permittee to plant replacement trees containing greater total caliper than those that were removed, destroyed or severely damaged.

Finally, subdivision (a) provides that such “replacement shall be completed within thirty days of the completion of construction during the spring or fall planting season.”  Existing text provides for replacement of trees within thirty days of the completion of the construction project, but also provides that replacement be made in the spring or fall season.  The existing text appears to be internally inconsistent in that the thirty day replacement period may not fall within a “planting season”.  The amendment would eliminate this inconsistency by providing for thirty days in which to plant replacement trees when that time period falls during the spring or fall planting season.  Hence, should thirty days from completion of construction not fall within the spring or fall planting season, the permittee could plant replacement trees at another time, such as during the next planting season, with approval of DPR as allowed by subdivision (b).


Subdivision (b) provides that the Parks Department may extend the period of time in which the replacement of trees is required if replacement pursuant to subdivision (a) would not occur within a planting season or if the department determines that such replacement would be detrimental to the healthy planting or development of such replacement trees, such as during unusually inclement weather or like circumstances.  Finally, subdivision (b) requires that application for an extension of time in which to plant replacement trees shall be made by the permittee no later than thirty days prior to the completion of construction or no later than the date such construction is completed for construction projects which last less than thirty days.


Subdivision (c) expands upon the intention of that portion of subdivision (a) that concerns the subject property’s inability to completely accommodate the planting of the total number of required replacement trees and the concept that any remaining replacement trees that could not be accommodated at the subject property may be planted elsewhere so long as such planting is done in close proximity to the subject property.  The subdivision provides that the Commissioner, in consultation with the permittee, shall determine when it is not feasible to plant the total number of required replacement trees at the subject property.  The subdivision details the criteria to be taken into account with regard to making a determination concerning whether planting is feasible.  If a determination is made that it is not feasible to plant the total number of replacement trees, the permittee, according to this subdivision, would be required to plant only so many replacement trees at the subject property as is feasible. The remaining replacement trees that could not be planted at the subject property would be planted at the nearest locations capable of accommodating the planting of such trees that the Commissioner deems feasible.  The permittee is charged with presenting the Commissioner with a written list of alternate planting locations along with the number of trees proposed to be planted at each location so that provision is made for planting the total number of replacement trees.  The Commissioner will then make a determination as to whether such proposed locations are feasible and whether it is feasible to plant the proposed number of trees at such locations.  If the Commissioner determines that a location is not feasible for the planting of any trees, the commissioner may select alternate locations sufficient to accommodate the planting of the remaining replacement trees.  If the Commissioner determines that a proposed location is feasible, but cannot accommodate the number of trees proposed to be planted, the permittee shall be required to plant the number of replacement trees the Commissioner deems feasible for that location.    

Subdivision (d) would modify the existing requirement that a bond be posted and that the “amount of the bond as determined by the commissioner shall be sufficient to cover the cost of replacement.”  Subdivision (d) refines this concept by providing that: the bond be “in an amount equal to the estimated aggregate cost to the city of replacing such trees.”  Thus, while the bond requirement survives, the criterion determining the amount of the bond more readily and accurately reflects the actual cost of replacement in the event that the City undertakes the replacement should the permittee fail to do so.

Subdivision (e) adds new text regarding the New York City Zoning Resolution.  This subdivision requires that the Parks Commissioner promulgate such rules as may be necessary to ensure that trees are properly removed and, where necessary, promptly replaced, in such special natural area districts as have been or shall be created pursuant to the New York City Zoning Resolution.  The purpose of the special natural area districts created in the New York City Zoning Resolution is to protect, maintain and enhance the natural features in areas of outstanding natural beauty.  The subdivision concludes by stating that “nothing in this section shall be deemed to alter, effect or diminish the requirements of the New York City Zoning Resolution or other provisions of law.


Section 2 of the bill provides that this local law shall take effect immediately.            


Proposed Int. No. 676-A modifies Int. No. 676 in a number of ways.  Int. No. 676 would have completely removed any requirement to post a bond when removing, destroying or severely damaging trees during construction.  Proposed Int. No. 676-A preserves the bond requirement, but provides a reasonable criterion for establishing the amount of such a bond.  Proposed Int. No. 676-A alters the replacement method provided in Int. No. 676 from a tree for tree requirement (at a minimum) to a caliper for caliper replacement method.  Additionally, Proposed Int. No. 676-A preserves the minimum replacement requirement of 2½ to 6 inch caliper trees which Int. No. 676 would have removed.  Finally, proposed Int. No. 676-A includes a mechanism whereby replacement trees may be planted at alternate locations in the event that the location from which trees were removed, destroyed or damaged cannot accommodate the planting of the total number of such replacement trees. 
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