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Oversight: Holding Sex Offenders Accountable & Int. 584


On October 22, 2003, the Committee on Fire and Criminal Justice Services, chaired by Council Member Yvette D. Clarke, and the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a joint hearing examining the issue of how sex offenders are held accountable for their actions.  The committees will be examining problems with the prosecution and subsequent punishment of sex offenders.  The committees will also be hearing testimony on Int. 584, a local law to extend the statute of limitations for civil prosecution of perpetrators of sex crimes.  Those expected to testify include Criminal Justice Coordinator John Feinblatt, representatives from the Department of Probation, as well as sexual assault survivors and advocacy groups.

I. Convicting Sex Offenders

Approximately 80% of sexual assaults are perpetrated by an acquaintance whereas 20% are committed by strangers.
  The Manhattan District Attorney’s office estimates that its conviction rate for stranger sexual assaults is over 90 percent, and the conviction rate for acquaintance sexual assault is somewhere in the 60 percent range.
  In comparison, the office’s conviction rate for most felonies is in the high seventies.  

Among the problems in prosecuting sex offenders is that sexual assault is often not reported immediately, and as a result, useful medical evidence may be lost.  Moreover, despite the availability of DNA technology, short statutes of limitation may prevent the prosecution of suspected sex offenders.
II. Probation For Sex Offenders

Sex offenders may be sentenced to a term of probation instead of being incarcerated.  This may occur because an offender has committed a low-level offense that a court and/or the district attorney determine does not merit a term of imprisonment.  Probation is also used, however, when the district attorney has a difficult case and reaches a plea agreement with the offender.  Problems with cases can stem from numerous reasons that do not bear on the merit of the charges, including the reluctance of survivors of sexual assault to testify.  As a result, not only low-level offenders, but also serious sex offenders may receive a probation sentence.

The Department of Probation supervises approximately 1400 sex offenders, with an average of one probation officer to every 65 probationers.  The Department’s function is essentially limited to keeping track of probationers.  Sex offenders are required to report to their probation officer at regular intervals and the officers engage in community supervision, including checks at home, work, school, or through special programs.  Officers will look for precursors for re-offending, such as, in the case of pedophiles, depression, deterioration of appearance, and the purchase of pornography. 
Under the Sex Offender Registration Act or “Megan’s Law,” the State Division of Criminal Justice Services maintains a Sex Offender Registry.
  The Registry contains information on sex offenders classified according to their risk of re-offending: low-risk (Level 1), moderate-risk (Level 2) and high-risk (Level 3).  Anyone on parole or probation or imprisoned for a sex offense on January 21, 1996 must register and sex offenders sentenced to probation, local jail, or state prison after that date must register upon their return to the community.  Level 1 and 2 offenders must register annually for 10 years from their initial registration, and Level 3 offenders must register annually for life.  Local law enforcement agencies have discretion for notification to any "entities with vulnerable populations" concerning offenders at risk levels 2 and 3.  Members of the public may also call a telephone number to ascertain whether an individual is registered and receive certain information concerning the individual.  Among other information, the public may receive the approximate address of Level 2 offenders and the exact address of Level 3 offenders.

III. State Statute of Limitations

Under state law, the statute of limitations for criminal prosecution of rape or criminal sexual assault in the first degree is normally only five years.
  However, this period of time may be extended for up to five years under CPL 30.10(4)(a), when, following commission of the offense, the defendant was continuously outside the state or the “whereabouts of the defendant were continuously unknown and continuously unascertainable by the exercise of reasonable diligence.”  The statute of limitations for sex offenses against a child less than 18 years of age, however, does not commence until the child reaches the age of 18 or the offense is reported to appropriate authorities.
  Many advocates for survivors of sexual assault have lobbied to extend the statute of limitations for certain felony sex offenses, putting such sex offenses on par with the statute of limitation for murder.  Accordingly, on April 9, 2003, the Council passed Resolution 525 urging the state to extend the statute of limitations for the prosecution of certain violent sex offenses.


With regard to civil causes of action, under CPLR §213-b, a crime victim may commence a suit to recover damages from a defendant “convicted of a crime which is the subject of such action, for any injury or loss resulting therefrom within seven years of the date of the crime.”  CPLR §213-b also allows a victim to commence a suit for certain “specified crimes” within ten years “of the date the defendant was convicted of such specified crime.”  These “specified crimes,” which are defined in Executive Law §632-a(1)(e), are violent felonies, class B felonies, offenses for which a person is not eligible for a merit time allowance against the period of the sentence (e.g., vehicular manslaughter, criminally negligent homicide, sex offenses), felonies in the first degree, extortion, larceny, criminal possession of stolen property in an amount exceeding $50,000, and any offense committed in another jurisdiction if such offense contains all the essential elements of any of the foregoing offenses and the victim was either a New York resident or the crime occurred in whole or in part in New York.  Furthermore, under Executive Law §632-a (3), the victim of a felony may sue the convicted defendant for damages for up to three years from the discovery of “any profits of the crime,” despite the expiration of any other relevant statute of limitations.

IV. Introduction 584

Int. 584 (attached) would amend section 10-404 of the administrative code by eliminating the statute of limitations for civil suits by survivors of felony sex offenses against their attackers.  Currently, section 10-404 has a six-year statute of limitation for any “crime of violence,” which is defined as any “misdemeanor or felony against the person (or property) as defined in state or federal law.”  Int. 584 would create an exception to this six-year statute of limitations for any acts that would constitute a felony sex offense under State statute.  The law would become effective immediately upon enactment.

Int. No. 584

By Council Members Clarke and Vallone Jr.

..Title

A Local Law to amend the administrative code of the city of New York, in relation to civil actions by survivors of sex crimes.

..Body

Be it enacted by the Council as follows:


Section 1. Declaration of legislative findings and intent.  Many survivors of sexual assault, especially when young, are shamed, intimidated or otherwise prevented from reporting abuse until well into adulthood.  In addition, it may take many years to apprehend a rapist, especially a serial rapist.  Advances in DNA technology have also made it easier for law enforcement agencies to obtain DNA evidence from a sexual assault survivor, or the scene of a crime, and to adequately preserve that evidence for longer periods of time.  


Under state law, however, the statute of limitations for criminal prosecution of rape or criminal sexual assault in the first degree is only five years.  Similarly, the statute of limitations under the city’s Survivors of Violent Crime Protection Act is normally six years.  As a result, when survivors of sexual assault come forward, some find that a short statute of limitations has allowed their tormentors to escape criminal or civil prosecution.  While only the state legislature can lengthen or eliminate the statute of limitations for felony sexual offenses, the Council can change the statute of limitations under city law for civil actions for such offenses.  


The Council finds that extending the statute of limitations for civil actions for sexual offenses will improve the ability of survivors of sexual assault to hold sexual predators accountable for their actions.  Accordingly, the Council declares that it is reasonable and necessary to eliminate the statute of limitations for civil actions for conduct that would constitute a felony sexual offense.

§2. Subdivision a of section 10-404 of chapter four of title ten of the administrative code of the city of New York is amended to read as follows:

a. A civil action under this chapter must be commenced within six years after the occurrence of the alleged crime of violence as defined in section 10-402 of this chapter [occurred.]; provided that if such alleged crime of violence would constitute a felony under article 130 of the New York penal law, no such time limitations shall apply; provided also that [I]if[, however,] due to injury or disability resulting from an act or acts giving rise to a cause of action under this chapter, or due to infancy as defined in the civil procedure law and rules, a person entitled to commence an action under this chapter is unable to do so at the time such cause of action accrues, then the time within which the action must be commenced shall be extended to six years after the inability to commence the action ceases.

§3. This law shall take effect immediately upon its enactment.
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� Lisa Friel, Chief, Sex Crimes Unit, Office of New York County District Attorney, The Transcript of the Minutes of the Committee on Public Safety pg. 87, New York City Council, November 26, 2002.


� Id. at 93-94.


� N.Y. Correct. Law § 168 et seq. (McKinney 2003).


� Rape in the first degree is a class B felony, N.Y. Penal Law § 130.35 (McKinney 2003), and the statute of limitations for any felony, other than a class A felony, is five years.  N.Y. Crim. Proc. law § 30.10(2) (McKinney 2003).


� N.Y. Crim. Proc. law § 30.10(3)(f) (McKinney 2003).





