
Staff: 
Committee on Education

Smita Deshmukh, Senior Legislative Counsel

Jan Atwell, Senior Policy Analyst

Joan Povolny, Senior Policy Analyst

Kalima Johnson, Policy Fellow

Elizabeth Hoffman, Principal Legislative Financial Analyst
Committee on Juvenile Justice
Beth Golub, Legislative Counsel 

            William Hongach, Senior Legislative Policy Analyst

Committee on Fire and Criminal Justice Services
Brian Crow, Senior Legislative Counsel
            William Hongach, Senior Legislative Policy Analyst

Steve Riester, Legislative Financial Analyst

[image: image1.png]



THE COUNCIL OF THE CITY OF NEW YORK

COMMITTEE REPORT AND BRIEFING PAPER 

OF THE HUMAN SERVICES AND GOVERNMENTAL AFFAIRS DIVISIONS
Matthew Gewolb, Legislative Director

COMMITTEE ON EDUCATION

Hon. Council Member Daniel Dromm – Chairperson
COMMITTEE ON JUVENILE JUSTICE
Hon. Council Member Fernando Cabrera - Chairperson
COMMITTEE ON FIRE AND CRIMINAL JUSTICE SERVICES

Hon. Council Member Elizabeth S. Crowley – Chairperson
November 30, 2016

Oversight: Educational Services for New York City's Detained, Placed, and Incarcerated Youth, Adolescents, and Young Adults
Int. No. 1148: 
By Council Members Dromm, Chin, Rose, and Cohen
Title:
A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of correction to report on educational programming for adolescents and young adults
I. 
Introduction

On November 30, 2016, the Committee on Education, chaired by Council Member Daniel Dromm, the Committee on Juvenile Justice, chaired by Council Member Fernando Cabrera, and the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will hold a joint oversight hearing in which the Committees will examine educational services for New York City's detained, placed, and incarcerated youth, adolescents, and young adults. The Committee on Fire and Criminal Justice Services will also hear Introduction No. 1148, which would amend the administrative code of the city of New York, in relation to requiring the Department of Correction (DOC) to report on educational programming for adolescents and young adults. Those expected to testify include representatives from the Department of Education (DOE), the DOC, the Administration for Children’s Services (ACS), Division of Youth and Family Justice (DYFJ), union leaders, advocates, educators, and parents.
II.
Background
Under New York State law, 16- and 17-year-olds are automatically charged as adults for any crime, even misdemeanors.
 The DOC provides for the care, custody, and control of 16-17 year-old (“adolescent”), 18-21 year-old (“young adult”), and 22 and older (“adult”) inmates who are remanded or cannot afford to post bail for open criminal cases, or those sentenced to a term of one year or less.
 Virtually all adolescents are housed by the DOC at the Robert N. Davoren Center (RNDC), located on Rikers Island,
 and the DOC recently has begun moving most young adults to the George Motchan Detention Center, also located on Rikers Island.
  In Fiscal Year (FY) 2016, the average daily population of adolescent inmates in DOC facilities was 187,
 and in the fourth quarter of FY 2016, the average daily population of young adult inmates was 1,055.

DYFJ is New York City’s primary entity responsible for coordinating the City’s youth detention services and overseeing youth, ages 7 to 15, remanded to the City’s juvenile justice system.
 DYFJ oversees two secure detention facilities for youth who are accused of committing serious offenses: Horizon Juvenile Center, in the Bronx, and Crossroads Juvenile Center, in Brownsville.
 Non-secure detention (NSD) is for juvenile delinquents who are a lower risk, and DYFJ manages NSD facilities in every borough except Staten Island.
 The total number of admissions to New York City juvenile detention facilities in FY 2016 was 2,528, and the average length of stay in detention for a juvenile was 21 days.
 Additionally, DYFJ oversees non-secure (NSP) and limited-secure (LSP) placement facilities under the Close to Home program.
 ACS’ not-for-profit partners operate 25 NSP facilities and five LSP facilities in New York City.
 In FY 2016 the number of Close to Home placements was 238.
 Although a small fraction of DOE’s 1.1 million students reside in DYFJ juvenile detention and placement facilities, they are still required to attend school under federal and state laws. 
A. Educational Issues With Incarcerated and Detained Individuals
Individuals in prisons and jails are the most educationally disadvantaged population in America.
 Approximately 50 percent of incarcerated individuals have completed high school or a general educational development (GED) program,
 and between 30 to 50 percent of incarcerated youth have disabilities, in comparison to roughly 10 percent of non-incarcerated youth.
  Furthermore, it is estimated that 44 percent of youth in local juvenile justice facilities are performing below grade level in reading and math.

These national trends are reflected in New York City’s jails and detention facilities. In 2008, about one third of all inmates aged 18 to 21 in DOC facilities read below a fifth grade level.
 Additionally, 80 percent of individuals entering Rikers Island enter without a high school diploma or GED certificate.
 While data on youth in DYFJ institutions is more limited, some studies show that 85 percent of youth in juvenile detention facilities nationwide have learning disabilities.


Research shows that providing education to youth in the justice system has positive effects. A study released in 2001 showed that offenders who participated in education programs had lower rates of reconviction, rearrest, and reincarceration compared to those who did not participate in education programs.
 A 2013 study found a 43 percent reduction in recidivism for those inmates who participated in correctional education programs.
 That study also found that education in juvenile justice facilities is among the more efficient crime prevention techniques available.
 Additionally, a study by Blomberg et al found that youth released from juvenile facilities who had higher academic achievement while incarcerated were more likely to return to school than their lower-performing peers, and returning to school made them significantly less likely to be rearrested.
 
B. Federal Laws Regarding Education Services for Detained, Placed, and Incarcerated Youth
The Every Student Succeeds Act (ESSA) sets forth legal provisions that provide educational protection for detained, placed, and incarcerated students. States receiving Title I, Part D funding under ESSA must ensure the coordination between school districts and placement facilities to support juveniles academically as they enter and exit their placement facilities.
 Such coordination consists of the following:
· Educational assessment: Procedures must be established so youth are assessed when they enter a juvenile justice facility so their educational needs may be identified.
· Records transfer: Correctional facilities are required to work with a youth’s family and local education agency (LEA) to ensure that relevant academic records and plans transfer with youth to the facility.
· High school diplomas: States and LEAs are required to assist youth with achieving a traditional high school diploma.

Detained, placed, and incarcerated students with special education needs are also protected by the Individuals with Disabilities Education Act, which requires that states receiving funding for students with disabilities provide these students with a free appropriate public education in the least restrictive environment.
 Schools must also identify and evaluate students with disabilities and develop an individualized education plan (IEP) for students who are identified as having a disability.
 
In a 2014 Dear Colleagues letter, the U.S. Department of Justice and the U.S. Department of Education made clear that “Federal civil rights laws, regulations, and guidance that prohibit race, color, national origin, sex, religion, and disability discrimination against students in traditional public schools also apply to educational services and supports offered or provided to youth in juvenile justice residential facilities.”
 Thus, the following civil rights laws protect such students from discrimination:
· Title VI of the Civil Rights Act of 1964 (Title VI) (prohibiting discrimination based on race, color, or national origin by recipients of Federal financial assistance);
· Title IX of the Education Amendments of 1972 (Title IX) (prohibiting discrimination based on sex by recipients of Federal financial assistance); and
· Section 504 of the Rehabilitation Act of 1973 (Section 504) and Title II of the Americans with Disabilities Act of 1990 (Title II) (both prohibiting discrimination based on disability, the former by recipients of Federal financial assistance, the latter by public entities, regardless of whether they receive Federal funds).

C. New York State and New York City Laws Regarding Detained, Placed, and Incarcerated Youth
New York State Education Law section 3202 grants educational services to incarcerated individuals under the age of 21 who do not have a high school diploma.
  Additionally, it is the responsibility of the school district that the youth facility is in to provide such educational services.
  
Part 118 of the State Education Commissioner’s Regulations requires that instructional time in correctional facilities be at least three hours per school day and that instruction be provided at least 15 hours each week.
 This regulation also mandates that at least ten hours of weekly instructional time be allocated to reading, mathematics and oral and written communication instruction.

DOE Chancellor's Regulation A-210 requires individuals younger than 18-years old, who have not obtained a high school diploma or GED, to attend school full time.
 The only exception to this requirement is minors who graduated from high school or earned a high school equivalency diploma and students aged 16 to 17 who have a full-time employment certificate.
 Thus, detained, placed, or incarcerated youth under the age of 18 are not exempted from this requirement. 
D. Education Services Provided to Detained, Placed, and Incarcerated Youth by DOE’s District 79

District 79 provides alternative educational services to youth who experience an interruption in their education. This includes juveniles, adolescents and young adults who are in the justice system. According to DOE’s website, the purposes of District 79 include helping students:
· stay on track to a high school or high school equivalency diploma,
· build the skills to succeed in post-secondary opportunities, and
· gain the social-emotional skills necessary to become confident and productive members of society.

Further, District 79’s mission consists of empowering “students through rigorous instruction and quality support services.”

1. Services in DOC Facilities

Youth aged 16 to 21 on Rikers Island attend East River Academy, a New York City alternative school operated by District 79.
 According to DOE’s website, “[t]he academic curriculum is designed to support students in obtaining either a high school diploma or a High School Equivalency (HSE) diploma.”
 East River Academy serves about 3,400 students each year.
 According to information provided by DOE, East River Academy has a Regents pass rate of 34 percent, and the average class size ranges from six to twelve students. It is important to note that incarcerated youth under the age of 19 are automatically enrolled in East River Academy, however, students aged 19 to 21 must opt into educational services.
 

The City was sued in 1996 on the grounds that it was providing constitutionally insufficient educational services to incarcerated inmates in DOC facilities, which resulted in a complicated series of legal proceedings that ultimately led to, among other things, the Second Circuit holding that educational services at the East River Academy were indeed constitutionally insufficient.
 The City ultimately made many changes to educational practices in DOC facilities in intervening years, including agreeing to a “remedial plan” accepted by the court in 2002
 and a number of changes subsequent to the Second Circuit’s 2006 decision.
 This litigation has continued more recently with a report by a “Special Master” in 2015 that was created when factual disputes arose regarding compliance with the court’s original injunction.
 

Recently, the federal monitor appointed pursuant to the case of Nunez v. City of New York,
 issued a report in which programming for adolescents and young adults was briefly analyzed, and the monitor stated that:

[The Monitoring Team] observed Inmates engaged in various programs at RNDC, RMSC and GMDC (e.g., school; Rikers Rovers, where Inmates train dogs to prepare them for adoption; I-CAN which addresses employment readiness, parenting, relapse prevention and independent living skills; and volunteer-led programs in music). Discussions with the Department indicate that additional programming is being planned in an effort to reduce idle time and expose Young Inmates to opportunities and skills that will assist with their reentry to the community. The Monitoring Team plans to work with the Department to devise a strategy for tracking the proportion of Inmates involved in the various programs and the duration of their engagement with them.
 
The Department has testified in front of the Board of Correction that it continues to focus on programming for young adult inmates.

2. Services in ACS Detention Facilities

Youth in DYFJ detention facilities attend Passages Academy, a full-time educational program, consisting of schools on multiple sites, that is operated by District 79.
 Like students in traditional public schools, students attending Passages Academy schools take English language arts, mathematics, science, social studies, and physical education courses.
 According to information provided by DOE, the average class size is between six and ten students. The school day consists of eight periods, with each period lasting 44 minutes.
 Every six weeks, Passages Academy distributes report cards and/or credits to students who “complete satisfactory work”.
  In addition, Passages Academy schools prepare eligible middle and high school students for the Regents exams; information provided by DOE noted that the average Regents pass rate for students is 52 percent. Passages Academy students also take the New York State English Language Achievement Assessment Test.
 
Passages Academy schools also provide support services for students with special needs and English as a Second Language (ESL) students. When students with disabilities enroll in Passages Academy, staff develop a Special Education Plan (SEP) that outlines the programs and services that student will receive in their respective school.
 Passages Academy also provides “small classes, paraprofessionals, licensed special education teachers, and collaborative teaching” to assist students with meeting their IEP goals.
 ESL-certified teachers provide ESL students with support both inside and outside of their classrooms.
 
Students in secure detention facilities attend Passages Academy schools inside of their facility.
 Youth in NSD attend Passages Academy schools outside of their placement at one of two Passages Academy sites: Bronx Hope in the Bronx or Belmont in Brooklyn.
 
3. Services in ACS Placement Facilities

Youth in Close to Home LSP facilities receive educational services provided by DOE within their LSP homes, while youth in NSP attend DOE’s Passages Academy schools.
 On its website, Passages Academy highlights some of the academic achievements of youth who were placed in Close to Home services. Ninety-eight percent of students in Close to Home are earning DOE credits, and 91 percent of students who completed their residential placement transitioned into DOE schools.
 Additionally, 50 percent of Close to Home high school students earned at least one semester of credit during the 2012-2013 academic year.
 
III.
Issues and Concerns
District 79 has a vision statement which states, “100% of students in District 79 will be college and career ready in order to succeed in the world.”
 Under its core value of Excellence, District 79 acknowledges “we believe all students can achieve at high levels and we hold ourselves accountable for their success.”
 Unfortunately, unlike most DOE schools, Passages Academy and East River Academy, both District 79 schools, do not have online school report cards, and data pertaining to the number of adolescents who passed a high school equivalency test and high school diploma is not readily available on their website. Furthermore, the average score of adolescents and young adults on New York City standardized exams is not published. The lack of academic data provided about detained, placed, and incarcerated students in District 79 is prohibiting the public from measuring the progress it is making to ensure that 100 percent of its students are college and career ready. Further, the limited data available prevents parents from determining the quality of the school that their children are attending.

Although special education data on New York City’s detained, placed, and incarcerated youth is limited, it is widely known that students with disabilities make up a large portion of the juvenile justice system.
 These students are required to receive the same supplementary services provided in their IEP as they would if they were attending traditional school.
 A 2010 report revealed that only 46 percent of students with learning disabilities and who were incarcerated indicated that they received special education services while incarcerated.
 According to a report released by DOE, only 59 percent of NYC students recommended for special education services received the full range of services in the 2015-2016 school year, and 33 percent received only partial services.
 Although this data does not directly address DYFJ and DOC education programs, it does raise concerns about the special education services being provided to detained, placed, and incarcerated youth in New York City. 

The safety of students, specifically those in DOC facilities, is also a concern. Students should not have to worry about abuse while trying to pursue an education. Yet, in 2014, U.S. Attorney Preet Bharara released a report highlighting that correctional officers at the RNDC may be abusing students in school.
 New York State prohibits the use of corporal punishment,
 but according to the report, “an astonishing number of incidents take place in the RNDC school areas, including classrooms and hallways,” and the report acknowledges that the lack of cameras in schools is one reason why such abuse occurs.”
 
Moreover, teachers — who are mandatory reporters — may not be fulfilling their obligation to report child abuse.
 According to the report, “teachers at the schools on Rikers, where a disproportionate amount of violence against the Subject Inmates takes place, have been told to look the other way when inmates are being beaten so as not to be witnesses.”
 The report acknowledges that some teachers may not be reporting “due in part to fear of retaliation from DOC uniformed staff.”
  

IV. 
BACKGROUND AND ANALYSIS OF INT NO. 1148
Introduction 1148 requires the DOC to coordinate with DOE to provide a comprehensive quarterly report on educational services provided in DOC facilities. This report would include information on enrollment, the number of hours of educational services offered, the subject areas of such services, rates of graduation and high school equivalency diploma test passage, teacher-to-student ratios, the use and compliance with individualized educational plans, credits earned, vocational training offered and the attendance rates therein, and standardized test scores. The bill also includes reporting on violence and the use of force during educational programming, including rates of the use of force disaggregated by the level of force used, assaults on staff, and departmental infractions issued. The bill also requires reporting a number of these indicators disaggregating adolescents from young adults 18- to 21-years old. Finally, the bill requires reporting on educational outcomes for those adolescents and young adults released from DOC custody, including school attendance, high school equivalency test passage ,and high school graduation. The bill would take effect 90 days after it became law.
V. 
CONCLUSION

Today’s hearing will provide an opportunity to consider the proposed legislation and review the Administration’s current programs and policies, its plans for and progress towards meeting the academic needs of placed, detained, and incarcerated students, as well as the challenges faced. The Committees also expect to hear testimony from parents, educators, advocates, unions, and other members of the public about their concerns and recommendations for placed, detained, and incarcerated students.
	Int. No. 1148
 

By Council Members Dromm, Chin, Rose and Cohen
 

A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of correction to report on educational programming for adolescents and young adults
 
Be it enacted by the Council as follows:
Section 1.  Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-141 to read as follows:  
§ 9-141  Rikers Island Education Report. a. Definitions. For the purposes of this section, the following terms shall have the following meanings:
Adolescent. The term “adolescent” means any individual in the custody of the department who is 16 or 17 years old.
Assault. The term “assault” means any action taken with intent to cause physical injury to another person.
East River Academy. The term “East River Academy” means any facility operated by the department of education, on property that is under the control of the department, intended to offer educational programming to incarcerated individuals, including but not limited to adolescents.
High school equivalency diploma test. The term “high school equivalency diplomacy test” means any test offered by the department of education for the purpose of establishing the equivalent of a high school diploma, including but not limited to, a general education development test or the test assessing secondary completion.
Individualized educational plan. The term “individualized educational plan” has the same meaning as is set forth in section 1401 of title 20 of  the  United  States code and any regulations promulgated thereto.
Educational programming. The term “educational programming” means any educational services offered to incarcerated individuals by the department of education.
Staff. The term “staff” means anyone, other than an incarcerated individual, working at a facility operated by the department.
Use of force A. The term “use of force A” means a use of force by staff on an incarcerated individual resulting in an injury that requires medical treatment beyond the prescription of over-the-counter analgesics or the administration of minor first aid, including those uses of force resulting in one or more of the following treatments/injuries: (i) multiple abrasions and/or contusions; (ii) chipped or cracked tooth; (iii) loss of tooth; (iv) laceration; (v) puncture; (vi) fracture; (vii) loss of consciousness; including a concussion; (viii) suture; (ix) internal injuries, including but not limited to, ruptured spleen or perforated eardrum; and (x) admission to a hospital.
Use of force B. The term “use of force B” means a use of force by staff on an incarcerated individual which does not require hospitalization or medical treatment beyond the prescription of over-the-counter analgesics or the administration of minor first aid, including the following: (i) a use of force resulting in a superficial bruise, scrape, scratch, or minor swelling; and (ii) the forcible use of mechanical restraints in a confrontational situation that results in no or minor injury.
Use of force C. The term “use of force C” means a use of force by staff on an incarcerated individual resulting in no injury to staff or an incarcerated individual, including incidents where use of oleoresin capsicum spray results in no injury, beyond irritation that can be addressed through decontamination.
Use of force P. The term “use of force P” means a use of force by staff on an incarcerated individual that is not defined in this section as use of force A, use of force B, or use of force C.
Young adult. The term “young adult” means any individual in the custody of the department who is between the ages of 18 and 21 years old.
b. The commissioner shall coordinate with the chancellor on education to create a quarterly report on educational programming in department facilities. Beginning July 1, 2016, and quarterly thereafter, the department shall post this report on its website containing information for the prior quarter. Such information shall also be compared to the previous two quarters, and available data for all previous quarters shall be maintained on the department’s website. Such quarterly report shall include, but not be limited to, the following information:
1. The total number and percentage of adolescents enrolled in educational programming.
2. The total number and percentage of young adults enrolled in educational programming.
3. The number of hours of mandated educational programming each adolescent receives, and the number of hours offered in each subject area.
4. The number of hours of mandated educational programming each young adult receives, and the number of hours offered in each subject area.
5. The number of hours of optional educational programming each adolescent is offered, and the number of hours of optional educational programming each young adult is offered.
6. The number of departmental infractions issued to adolescents during educational programming, and the number of departmental infractions issued to young adults during educational programming.
7. The number of assaults on staff during educational programming, in total and disaggregated by whether such assault was committed by an adolescent or young adult.
8. The number of incidents of use of force A during educational programming, in total and disaggregated by whether such use of force was used on an adolescent or young adult.
9. The number of incidents of use of force B during educational programming, in total and disaggregated by whether such use of force was used on an adolescent or young adult.
10. The number of incidents of use of force C during educational programming, in total and disaggregated by whether such use of force was used on an adolescent or young adult.
11. The number of incidents of use of force P during educational programming, in total and disaggregated by whether such use of force was used on an adolescent or young adult.
12. The number and percentage of adolescents who graduated high school, and the number and percentage of young adults who graduated high school.
13. The number and percentage of adolescents to whom a high school equivalency diploma test was administered, and the number and percentage of young adults to whom a high school equivalency diploma test was administered
14. The number and percentage of adolescents who passed a high school equivalency diploma test, and the number and percentage of young adults who passed a high school equivalency diploma test.
15. The median and average score of adolescents and young adults on any standardized test, and the median and average score of such standardized test in New York city.
16. The number and percentage of adolescents not enrolled in East River Academy, and the reason any such adolescent is not enrolled.
17. The number and percentage of 18 year-old incarcerated individuals enrolled in East River Academy, and the number and percentage of young adults enrolled in East River Academy.
18. The number and percentage of 18 year-old incarcerated individuals participating in any educational programming, and then number and percentage  not  participating. For those not participating, the number and percentage who (a) have a high school diploma or (b) have passed a high school equivalency diploma test.
19. The number and percentage of young adults participating in any educational programming, and the number and percentage not participating. For those not participating, the number and percentage who (a) have a high school diploma or (b) have passed a high school equivalency diploma test.
20. The number and percentage of (a) adolescents, (b) 18 year-old incarcerated individuals, and (c) 19-21 year-old incarcerated individuals for whom individualized education plans have been developed.
21. The number and percentage of (a) adolescents, (b) 18 year-old incarcerated individuals, and (c) 19-21 year-old incarcerated individuals who have individualized educational plans and who are receiving services (a) in full compliance with their individualized educational plan; (b) in partial compliance with their individualized educational plan; and (c) not in compliance with their individualized educational plan.
22. The teacher-to-student ratio in all educational programming, in total and disaggregated by such ratio for adolescents and young adults.
23. The number and percentage of adolescents participating in vocational educational programming and the nature of such programming.
24. The number and percentage of young adults participating in vocational educational programming, and the nature of such programming.
25. The average and median number of credits accumulated by adolescents, and the average and median number of credits accumulated by young adults enrolled in educational programming. This paragraph shall only apply to those adolescents and young adults who had been in custody for a sufficient period of time during the reporting period to have earned credits, and the information in this subdivision shall be listed in total and by dividing the number of credits accumulated by the number of such adolescents and young adults.
26. The average and median rate of adolescent and young adults, upon their release from the custody of the department, in the following categories: (i) school attendance; (ii) high school equivalency diploma test passage; and (iii) high school graduation.
§2. This local law takes effect 90 days after it becomes law.
BC
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