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TITLE
A Local Law to amend the administrative code of the city of New York, in relation to immigration assistance services.
The Committee on Immigration, chaired by Council Member Kendall Stewart, will meet on Monday, June 28, 2004, at 10:30 a.m. regarding Prop. Int. No. 223-A, a local law to amend the administrative code of the city of New York in relation to immigration assistance services.  

Background

New York City continues to be the destination of large numbers of immigrants every year.  Two thirds of New Yorkers are either immigrants or the children of immigrants and almost 40% of New Yorkers are foreign born.
  According to the 2000 United States Census, 13.5 million immigrants came to the United States between 1990 and 2000.
  The growing numbers of immigrants, combined with ever-increasing complexities of immigration law and the large and growing backlog
 of the U.S. Citizenship and Immigration Services (“USCIS”), have led to tremendous demand for assistance with immigration-related issues in New York City.  

While lawyers and accredited non-profit organizations
 can provide legal assistance to immigrants who need help obtaining forms or a change in status from USCIS, shortages in affordable immigration legal services lead many immigrants to seek assistance elsewhere.  While immigration assistance providers cannot provide legal services, they may help complete and file immigration forms; help secure documents -- such as birth certificates -- to be supplied to immigration authorities; transcribe or translate information onto forms; give clients free referrals for attorneys; arrange for necessary fingerprints, photographs or medical tests; or notarize documents (if the provider is a licensed notary).

Persons who assist individuals with immigration matters have a significant impact on the ability of their clients to live and work within the United States and to establish and maintain stable families and business relationships.  Many immigration assistance providers, however, overcharge clients for services, charge for services they do not perform, or commit errors on immigration forms that can adversely affect immigrant status.
  Some providers purposefully use the term “notario,” which often leads Spanish-speaking clients to believe that they are lawyers.
  In addition, some assistance providers guarantee that they will achieve outcomes that are beyond their control.
  The opportunistic actions of these providers can have serious ramifications for thousands of immigrants who spend limited resources paying for services that may be ineffective or fraudulent and can lead to detention or deportation.

Increased availability of affordable legal services would decrease immigrants’ reliance on non-attorney immigration assistance providers.  In fiscal year 2004 the New York City Council restored $1.8 million in funds at the Department of Youth and Community Development for instruction in English as a Second Language and legal assistance for persons with immigrant status.  For fiscal year 2005, the Council has expanded the Immigrant Opportunities Initiative, a pilot program that has provided support for English language services and civic classes since 2002, to include funding for legal services.
  

In addition to increasing the availability of affordable legal services, jurisdictions across the country at the state and local level are trying to combat fraudulent immigration assistance services through legislation.  Arizona, California, Illinois, Minnesota, New Jersey, New Mexico, Oregon and Washington have enacted statutes affecting the practices of immigration assistance providers.
  California law limits providers of immigration assistance services to providing non-legal assistance in immigration matters.
  California also requires immigration assistance providers to post a $50,000 bond
 and subjects them to civil penalties of up to $100,000 per violation of state law.
  A 2001 Texas law prohibits notaries from being paid to prepare immigration forms unless they are licensed attorneys.
  Other states have attempted to regulate immigration assistance providers through laws governing notaries
 and through enforcement of existing laws governing the unauthorized practice of law. 


Chicago was the first city in the United States to enact an immigration assistance service provider ordinance.  The ordinance requires that all clients receive a written contract in both English and the language of the client that explains all fees, states that the provider is not an attorney, and stipulates the client’s right to retrieve all forms given to the provider as well as the right to rescind the contract within 72 hours.
  The Department of Consumer Services conducts spot inspections to identify violators and has authority to prosecute fraudulent assistance providers under the ordinance.  In addition, Illinois state legislators are currently considering legislation that would amend the Notary Public Act and the Consumer Fraud and Deceptive Business Practice Act to enhance enforcement and heighten penalties for immigration assistance providers who provide fraudulent services.


Various initiatives in New York State aim to eliminate fraudulent immigration assistance providers.  Prop. Int. 223-A would complement legislation recently passed by the New York State legislature
 that amends the general business law to better define the scope of immigration assistance services and limit the activities of assistance providers.
  The Assembly passed A. 7137-B on January 26, 2004 and the Senate passed S. 3314-B on June 9, 2004.  In addition, on April 24, 2004, Governor Pataki introduced a joint initiative with the Governor’s Citizenship Unit and the Consumer Protection Board to prevent fraudulent immigration assistance services by raising awareness in immigrant communities.  According to the Office of the Governor’s press release on April 24, 2004, the initiative will help immigrants identify fraudulent immigration assistance services and direct immigrants to legitimate providers.  The Governor has also allocated $2.5 million in grant money for non-profit organizations working on immigration issues, including funding for the Catholic Charities of the Archdiocese of New York to create an “Immigrant Hotline” to answer questions and help immigrants find appropriate legal services.
   

Analysis

Prop. Int. 223-A would prohibit certain types of conduct by immigration assistance providers in New York City.
  Specifically, the bill would prohibit immigration assistance providers from making any statement guaranteeing any particular government action or suggesting that they can or will obtain favors from or have special influence with immigration authorities.
  Further, the bill would prohibit immigration assistance providers from retaining compensation for services not performed or from refusing to return documents supplied, prepared or paid for by a customer when the customer requests return of such documents.
  Moreover, the bill would prohibit providers from representing that they have titles or credentials that could lead a prospective customer to believe that they possess licenses, accreditation or official authorization to provide advice on immigration matters.
  Finally, the bill would prohibit providers from giving any legal advice concerning immigration matters.
 

The bill also would require immigration assistance providers to enter into written agreements with all customers and sets forth minimum requirements of the contents of the agreements.
   Providers also would be required to post signs that clearly state that they are not attorneys or otherwise authorized to represent clients in immigration matters and set forth a fee schedule.
  The bill also would require that a notice accompany any advertising by an immigration assistance provider, which clearly informs prospective customers that the provider is not an attorney and cannot give legal advice.
  Providers also would be required to retain client documents for three years after a contract is executed.
  Further, the bill would require providers to maintain a bond of $50,000 as surety for clients who do not receive proper refunds or are otherwise injured by the provider.
  The bill sets forth civil
 and criminal
 penalties for violations.
  It also creates a civil cause of action for any person who claims to be injured by the failure of a provider of immigration assistance services to comply with the bill.
 

Effective Date


This local law would take effect 90 days after enactment. 

�See U.S Census Bureau Fact Sheet at


� HYPERLINK "http://factfinder.census.gov/servlet/SAFFFacts?_event=Search&geo_id=01000US&_geoContext=&_street=&_county=&_cityTown=new+york+city&_state=04000US36&_zip=&_lang=en&_sse=on" ��http://factfinder.census.gov/servlet/SAFFFacts?_event=Search&geo_id=01000US&_geoContext=&_street=&_county=&_cityTown=new+york+city&_state=04000US36&_zip=&_lang=en&_sse=on�.


� See � HYPERLINK "http://uscis.gov/graphics/shared/aboutus/statistics/2000ExecSumm.pdf" ��http://uscis.gov/graphics/shared/aboutus/statistics/2000ExecSumm.pdf� 


� As of June 30, 2003, there were 1,182,467 pending cases nationwide; this is an all time high.  See New York Immigration Coalition, “Update on Application Backlog Issues.”  See also Nina Bernstein, Wait for Residency Soars Over 18 Month Span, New York Times, April 6, 2004.


� Non-profits with accreditation from USCIS may provide legal assistance in immigration cases.


� Brenda Flores and Gladis Molina, “A Close Examination of the Immigration Services Consumer Protection Act of 2001,” Congressional Hispanic Caucus Institute.  See � HYPERLINK "http://www.chci.org/publications/pdf/FraudulentConsultants.pdf" ��http://www.chci.org/publications/pdf/FraudulentConsultants.pdf� 


� Franziska Castillo and Marcela Rojas, “Immigrants Fall Prey to Confusion Over ‘Notarios,” The Journal News, April 13, 2004.  See � HYPERLINK "http://www.nynews.com/print_newsroom/041304/a0113notarios.html" ��http://www.nynews.com/print_newsroom/041304/a0113notarios.html�. 


� Id.  


� City Council Finance Division. 


� See � HYPERLINK "http://www.consumerlaw.org/initiatives/osi/miscellaneous/consultant_fraud.shtml" ��http://www.consumerlaw.org/initiatives/osi/miscellaneous/consultant_fraud.shtml�.  


� California law allows providers to: (1) complete a form provided by a federal or state agency but not advise a person as to their answers on these forms; (2) translate a person’s answers to questions posed in these forms; (3) secure for a person supporting documents, such as birth certificates, which may be necessary to complete these forms; (4) submit completed forms on a person’s behalf and at their request to USCIS; and (5) make referrals to persons who could undertake legal representation activities for a person on an immigration matter.  See Cal. Bus. & Prof. Code § 22441(a) (2004).


� Cal. Bus. & Prof. Code § 22443.1 (2004).


� Cal. Bus. & Prof. Code § 22445(a) (2004).  The California Attorney General has filed suit against eight immigration assistance providers in 2004.  See � HYPERLINK "http://caag.state.ca.us/newsalerts/2003/03-033.htm" ��http://caag.state.ca.us/newsalerts/2003/03-033.htm�.  


� See � HYPERLINK "http://www.propertyrightsresearch.org/2004/articles4/victim_speaks_out_against_fraudu.htm" ��http://www.propertyrightsresearch.org/2004/articles4/victim_speaks_out_against_fraudu.htm�.


� These states include Colorado, North Carolina, Tennessee and Massachusetts.  See � HYPERLINK "http://www.consumerlaw.org/initiatives/osi/miscellaneous/consultant_fraud.shtml" ��http://www.consumerlaw.org/initiatives/osi/miscellaneous/consultant_fraud.shtml�. To view Massachusetts’s recent Executive Order, see � HYPERLINK "http://www.lawlib.state.ma.us/ExecOrders/eo455.pdf" ��http://www.lawlib.state.ma.us/ExecOrders/eo455.pdf�. 


� See � HYPERLINK "http://www.ci.chi.il.us/ConsumerServices/immigration.html" ��http://www.ci.chi.il.us/ConsumerServices/immigration.html�. 


� SB2548 Fact Sheet, received from the Heartland Alliance. 


� See A. 7137-B and S. 3314-B, available at � HYPERLINK "http://assembly.state.ny.us/leg/?bn=A07137&sh=t" ��http://assembly.state.ny.us/leg/?bn=A07137&sh=t�.


� � HYPERLINK "http://assembly.state.ny.us/leg/?bn=A07137&sh=t" ��Id�. 


� See April 24, 2004 press release at � HYPERLINK "http://www.state.ny.us/governor/" ��http://www.state.ny.us/governor/�. 


�  The bill defines “immigration assistance service” as “providing any form of assistance, in the city of New York, for a fee or other compensation, to persons who have come, or plan to come to the United States from a foreign country, or their representatives, in relation to any proceeding, filing or action affecting the non-immigrant, immigrant or citizenship status of a person, which arises under the immigration and nationality law, executive order or presidential proclamation, or which arises under actions or regulations of the United States citizenship and immigration services, the United States department of labor, or the United States department of state.” § 20-770 a.       


� § 20-771 a.   


� § 20-771 b-c.  


� § 20-771 d.  


� §20-771 e.  New York courts have had several opportunities to consider what constitutes unauthorized practice of law.  See, e.g., N.Y. County Lawyer’s Ass’n. v. Dacey, 28 A.D.2d 161 (1st Dept., 1967)(“The giving of legal advice and counsel, including instructions and advice as to the preparation and use of legal instruments, constitutes the practice of law which is forbidden in this State to all but duly licensed New York attorneys.  Where a person, as here, advises that this form or that form is the proper form to be used to carry out a particular legal transaction, then he is doing just what a lawyer does when a client seeks advice.  The copying or completion of a form may consist merely of clerical work but the selecting of the proper form and telling a clerk what to copy and how to fill in the blanks is lawyers’ work.”  Id. at 165-166.)   


� § 20-772.


� § 20-773.   


� § 20-774.


� § 20-775.


� § 20-776.


� The bill sets forth minimum civil penalties of $250 for the first violation and $500 for each succeeding violation.  


� Violation of any provisions of the bill constitutes a class A misdemeanor.  


� § 20-777.  


� § 20-778.   
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