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Introduction
On January 28, 2013, the Committee on Contracts (the Committee), chaired by Council Member Darlene Mealy, will hold an oversight hearing to examine the City’s use of emergency procurement.  The Committees will also consider Int. No. 193, a bill that would require the City to report to the Council regarding purchases made via emergency procurement.  Representatives from the Mayor’s Office of Contract Services, the New York City Comptroller, advocates, and interested members of the community are invited to testify.
Background 

The New York City Charter permits emergency procurement
 “in the case of an unforeseen danger to life, safety, property or a necessary service.”  Drawing on this provision, the Mayor’s Office of Contracts Services (MOCS) defines emergency procurement as the “method of procurement used to obtain goods and services very quickly, in many instances without competition, when an agency must address threats to public health or safety, or provide a necessary service on an emergency basis.”
  
Emergency procurements require prior approval from the City’s Corporation Counsel and the Comptroller.
  Agencies that undertake emergency procurement must place a written determination of the basis for the emergency and the selection of the contractor in the agency contract file.  Agencies must then include that written determination or a summary thereof when publishing the notice of contract award in the City Record.
   
In Fiscal Year 2012, the City spent nearly $60 million on 152 contracts for goods and services acquired via emergency procurement.  
	Emergency Procurement


	Agency
	Fiscal 2012
	Fiscal 2011
	Fiscal 2010
	Fiscal 2009

	
	Count
	Value
	Count
	Value
	Count
	Value
	Count
	Value

	ACS
	1
	$250,000 
	0
	$0 
	0
	$0 
	0
	$0 

	BIC
	0
	$0 
	1
	$6,395 
	0
	$0 
	0
	$0 

	DCAS
	6
	$3,503,584 
	5
	$11,054,430 
	0
	$0 
	2
	$66,708,833 

	DDC
	4
	$8,979,839 
	8
	$14,433,873 
	0
	$0 
	0
	$0 

	DEP
	29
	$34,992,376 
	2
	$855,350 
	5
	$15,206,233 
	2
	$200,035 

	DFTA
	0
	$0 
	0
	$0 
	0
	$0 
	2
	$1,018,945 

	DHS
	0
	$0 
	8
	$23,370,191 
	3
	$5,365,021 
	0
	$0 

	DOB
	1
	$7,500 
	0
	$0 
	0
	$0 
	3
	$5,019,175 

	DOC
	6
	$516,678 
	1
	$37,000 
	0
	$0 
	0
	$0 

	DOF
	0
	$0 
	0
	$0 
	0
	$0 
	1
	$130,261 

	DOHMH
	1
	$23,647 
	0
	$0 
	0
	$0 
	3
	$1,286,123 

	DOITT
	1
	$60,162 
	0
	$0 
	0
	$0 
	0
	$0 

	DOT
	0
	$0 
	1
	$56,750 
	2
	$11,066,360 
	2
	$39,346,691 

	DPR
	3
	$4,193,524 
	1
	$170,552 
	2
	$1,953,233 
	6
	$3,784,127 

	DSNY
	11
	$1,743,294 
	188
	$10,060,669 
	3
	$54,394 
	4
	$1,924,616 

	FDNY
	1
	$7,507 
	0
	$0 
	0
	$0 
	0
	$0 

	HPD
	45
	$4,173,687 
	87
	$6,892,427 
	110
	$8,040,827 
	74
	$6,538,394 

	HRA
	1
	$5,210 
	0
	$0 
	0
	$0 
	1
	$369,432 

	Law
	0
	$0 
	0
	$0 
	2
	$18,066 
	0
	$0 

	NYPD
	3
	$57,898 
	0
	$0 
	1
	$62,300 
	2
	$2,148,456 

	OEM
	30
	$625,360 
	0
	$0 
	0
	$0 
	0
	$0 

	TLC
	9
	$69,271 
	0
	$0 
	1
	$20,597 
	0
	$0 

	Total
	152
	$59,209,536 
	302
	$66,937,636 
	129
	$41,787,032 
	102
	$128,475,087 


The City’s Purchasing Card (P-Card) program has helped facilitate the procurement of emergency goods and services.  Agencies may request a temporary waiver of the $5,000 limit on P-Card purchases from both MOCS and the Department of Citywide Administrative Services (DCAS), with approval from the Comptroller, to increase the flexibility and speed with which they may acquire emergency procurements.
 
Impact of Emergency Procurement
Speed is imperative when procuring emergency goods and services.  Accordingly, emergency procurement is subject to a streamlined review process that excises many of the procedural requirements that fetter other methods of procurement.  While the Charter requires emergency procurements to be made with “such competition as is practicable under the circumstances,
 as the MOCS definition suggests, emergency procurements often occur with little or no competition.  Further, in addition to exemption from competitive bidding requirements, emergency procurements are largely exempt from the requirements of local laws.  For example, emergency procurement has been explicitly carved out of recently enacted legislation pertaining to minority and women-owned business enterprises, outsourcing, local food, and packaging reduction.

While the $59.2 million spent on emergency procurements in FY2012 represents a small fraction of the overall dollar value of Citywide contracts (0.6% of $10.5 billion), in light of the decreased competition and circumvention of local laws attending emergency procurement, the use of emergency procurement merits heightened scrutiny.  

As a result of Hurricane Irene in August 2011, nearly one third of the City’s emergency procurement spending in FY2012 went towards goods and services to address flooding, damaged roadways and streets, fallen trees, and debris.
  The scope of emergency procurement in connection with Hurricane Sandy, which wrought far greater devastation in New York City, has not yet been determined.  Given the increased frequency with which such weather emergencies are predicted to impact the City, agencies’ preparation for emergencies, including advanced contracts which might negate the need for emergency procurement, has become particularly important.   
In addition to the Committee’s consideration of Int. No. 193, today’s hearing will explore the processes by which the City implements emergency procurement and the steps, if any, the Administration takes to limit the utilization of this method.   


Int. No. 193
Int. No. 193 would amend the Charter to provide notification to the Council when agencies procure emergency goods and services.  The City would be required to notify the Council when it intends to make an emergency procurement and provide the Council with the written determination of the basis for the emergency and the selected vendor.  

The bill includes no provisions for the Council to delay or obstruct the procurement; rather, with the detailed information concerning the basis for the procurement and vendor selection, the bill would serve to improve the Council’s ability to exercise its oversight function with respect to the use of this procurement method.

Int. No. 193

By Council Members Foster, Chin, Comrie, Fidler, Recchia, Williams, Rodriguez, Nelson and Mealy
A LOCAL LAW 

..Title

To amend the New York City charter to require notification to the Council of emergency procurements.

..Body

Be it enacted by the Council as follows:

Section 1.  Section 315 of the New York City charter is amended to read as follows:

§315.  Emergency Procurement.  Notwithstanding the provisions of section three hundred twelve of this chapter, in the case of unforeseen danger to life, safety, property or a necessary service, an emergency procurement may be made with the prior approval of the comptroller and corporation counsel and notification to the Council, provided that such procurement shall be made with such competition as is practicable under the circumstances, consistent with the provisions of section three hundred seventeen of this chapter.  A written determination of the basis for the emergency and the selection of the contractor shall be placed in the agency contract file and submitted to the Council, and the determination or summary of such determination shall be included in the notice of the award of contract published pursuant to section three hundred twenty-five of this chapter. 

§2.  This local law shall take effect immediately.
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� The term ‘emergency procurement’ can refer both to the method of procurement and to the goods and/or services procured.  


� New York City Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2012, at 93, available at � HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf" �http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf�.


� See New York City Charter §315. 


� See New York City Charter §§315, 325.


� New York City Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2012, at Appendix C, available at � HYPERLINK "http://www.nyc.gov/html/mocs/html/research/indicator_reports.shtml" �http://www.nyc.gov/html/mocs/html/research/indicator_reports.shtml�.


� See New York City Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2012, at 10, available at � HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf" �http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf�.


� See New York City Charter §315.


� See Local Law 1 of 2013, Local Law 63 of 2011, Local Law 50 of 2011, and Local Law 51 of 2011, respectively.


� New York City Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2012, at 10, available at � HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf" �http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf�.
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