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Int. No. 193:


By Council Members McCaffrey, Clarke, Eldridge, Fisher, Foster, Linares, Marshall, Sabini, White, Malave-Dilan, Eisland, Freed, Koslowitz and Stabile; also Council Members Cruz, Lasher, Leffler, Michels, O'Donovan, Robinson and Robles.

Title: 



To amend the administrative code of the city of New York, in relation to establishing a computerized database containing information relating to the storage and handling of hazardous substances and emergency responses to the release of hazardous substances.

Administrative Code:
Amends subchapter 3 of chapter 6 of title 24 by adding a new section 24-613.

Int. No. 692:


By Council Members Michels and Freed (by request of the Mayor); also Council Member Leffler 

Title: 


To amend the administrative code of the city of New York, in relation to the New York City hazardous substances emergency response law.

Administrative Code:
Amends subdivision (e) of section 24-603; amends subdivision (b) of section 24-609; amends section 24-610 by amending the heading, subdivision (c) and adding a new subdivision (d). 

Background

I. Overview of Laws Applicable to the Disposal of Hazardous Wastes:
A.  Federal Environmental Law:

The Resource Conservation and Recovery Act (RCRA)(42 U.S.C.A. §6901 through 6992k), which was enacted in 1976 and has undergone amendments, establishes controls over the generation, transportation, treatment, storage and disposal of hazardous waste through a comprehensive “cradle to grave” system of hazardous waste management techniques and requirements (See Complete Guide to Environmental Liability and Enforcement in New York, William P. Parkin, Esq., Author & Contributing Editor, Chapter V, p. 1 (1992, as supplemented in October 1996))(hereinafter “New York Environmental Guide”). 

Waste can be classified under RCRA as a hazardous waste under the following three circumstances: (i) the RCRA statute or regulations promulgated thereto classifies the waste as hazardous; (ii) the listing of a specific hazardous waste in federal regulations promulgated pursuant to RCRA (including the mixture of listed hazardous waste with other nonhazardous solid waste); and (iii) exhibits any of the characteristics of a hazardous waste (i.e., ignitability, corrosivity, reactivity or toxicity)(See New York Environmental Guide, Chapter V, p. A.1,1).  RCRA defines hazardous waste as follows:

“...a solid waste, or combination of solid wastes, which because of its quantity, concentration, or physical, chemical, or infectious characteristics may-

(A) cause, or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible, illness; or

(B) pose a substantial present or potential hazard to human health or the environment when improperly treated, stored, transported, or disposed of, or otherwise managed....” (42 U.S.C.A. 6903(5)) 

Since hazardous wastes are treated as a subset of solid waste, it is important to understand how RCRA and regulations promulgated pursuant thereto define “solid waste.”  In addition to “garbage,” “refuse” or “sludge,” the RCRA definition of solid waste includes other material that has been discarded (See 42 U.S.C.A. §6903(27)).  Federal regulations promulgated pursuant to RCRA further explain that a material has been “discarded” when it is either abandoned, recycled or considered inherently waste-like (See 40 Code of Federal Regulations (C.F.R.), §261.2(a)).  RCRA regulations classify materials which are “disposed of” as being “abandoned” (See 40 C.F.R, §261.2(b)).

The list of solid wastes that are classified under Federal law as hazardous wastes is set forth at 40 C.F.R. §261.30 through 261.33. 

The Committee should also be aware of two other aspects of RCRA that warrant further consideration.  First, household wastes (e.g., waste generated by single and multiple dwellings, hotels, motels, etc.) are excluded from the definition of hazardous waste by RCRA regulations (See 40 C.F.R. 261.4(b)).  As a result, removal of household hazardous waste (i.e., common household products containing hazardous substances) from the solid waste stream is a matter left to be addressed by states and municipalities.  Second, in the area of small quantity generators of hazardous waste (i.e., generating between 100 kilograms and 1,000 kilograms of hazardous waste every month; a person who generates less than 100 kilograms per month is “conditionally exempt”, See 40 C.F.R. 261.5(a)).  RCRA provides for a less stringent set of regulatory requirements than for large generators of hazardous waste.  For example, a conditionally exempt small quantity generators of hazardous waste are not required to file biennial reports with USEPA and, under certain circumstances, are authorized to hold hazardous waste for a longer periods of time without be classified as a facility requiring a federal permit for a hazardous waste treatment, storage and disposal facility (See 40 C.F.R. §262.44, 262.34(f), respectively).   Nonetheless, a conditionally exempt generator is required to either treat or dispose of hazardous waste in a federal or state permitted on-site facility or to ensure delivery to a federal or state permitted off-site treatment, storage or disposal facility. 

The Federal enforcement provisions of the hazardous waste portion of RCRA is set forth at 42 U.S.C.A. §6928 and include: (i) compliance orders assessing a civil penalty and requiring either immediate compliance or requiring compliance within a fixed period of time; (ii) criminal penalties for knowing endangerment to the environment, with fines of up to $250,000 or imprisonment for not more than fifteen years, or both; and (iii) civil penalties of up to $25,000 for each violation (each day the violation continues constitutes a separate violation).     

B.  State Environmental Law and State Penal Law:

The basic regulatory framework for industrial hazardous waste management is set forth in Title 9 of Article 27 of the Environmental Conservation Law (ECL)( §§27-0900 through 27-0925), which was enacted in 1978) Parts 370 through 376 of Title 6 of the Official Compilation of Codes, Rules and Regulations of the State of New York (N.Y.C.R.R.).  In addition, ECL Article 37 (enacted in 1973) and 6 N.Y.C.R.R. Part 597 also address industrial and commercial hazardous waste management.

 1.  Title 9 of ECL Article 27 and Regulations Promulgated thereto:

Like its RCRA counterpart, Title 9 of the ECL regulates hazardous waste management through a system of permits and manifests.  On or about 1985, the New York State Department of Environmental Conservation (NYSDEC) received authorization from USEPA to administer the state hazardous waste management program in lieu of RCRA.   

The definition of hazardous waste under State law and regulations parallels the RCRA definition (See ECL §27-0901(3); 6 N.Y.C.R.R. §371.1(d)).  ECL §27-0903 requires NYSDEC to promulgate regulations governing the identification and listing of hazardous waste and those regulations are set forth in 6 N.Y.C.R.R. Part §371.4. 

As do Federal regulations, State regulations exclude household wastes (e.g., waste generated by single and multiple dwellings, hotels, motels, etc.) from the definition of hazardous waste (See 6 N.Y.C.R.R. §371.1(e)(2)) and provide for reduced regulatory requirements for conditionally exempt small quantity generators (See 6 N.Y.C.R.R. §371.1(f)).  Conditionally exempt small quantity generators are also required to treat or dispose of hazardous waste in a federal or state permitted on-site facility or to ensure delivery to a federal or state permitted  off-site treatment, storage or disposal facility (See 6 N.Y.C.R.R. §371.1(f)(6)(iii)).

The State enforcement provisions of the hazardous waste portion of the ECL is set forth in Title 27 of Article 71 of the ECL.  The primary enforcement tool under the ECL for improper disposal of a hazardous waste is to seek the imposition of criminal charges for the endangerment of the public health, safety and welfare (See ECL §§71-2710 through 71-2714).  State law sets forth five degrees of endangerment of the public health, safety and welfare which range in classification from a class B misdemeanors to Class C Felony. 

In addition to pursuing the improper disposal of hazardous wastes pursuant to State environmental law, when such disposal results in the death of a person the State can also pursue the criminal charges such as criminally negligent homicide or manslaughter pursuant to the State Penal Law (See Article 125 of the Penal Law).

2.  ECL Article 37:

Section 37-0103 requires NYSDEC to promulgate a list of substances hazardous to the environment, which are defined as those substances which “...because of their toxicity, magnification or concentration within biological chains, present a demonstrated threat to biological life cycles when discharged into the environment....” The list of substances hazardous to the environment are set forth in Part 597 of Title 6 of the N.Y.C.R.R. The definition of an “acutely hazardous substance” is a hazardous substance which, at a calculated dosage set forth in the regulations is expected to cause the death of 50% of the experimental rat population when administered orally, inhaled or applied to the skin or one which causes or is capable of causing death, serious illness or physical injury to any person(s) as a consequence of release into the environment.  Acutely hazardous substances are ones which are subject to the higher degrees of endangerment to the public health, safety and welfare.

II. New York City Law - The Hazardous Substance Emergency Response Law and the Community Right-to-Know Law 

1. The Hazardous Substance Emergency Response Law (Local Law 42 of 1987; Administrative Code §24-601 through §24-612, commonly referred to as the “Spill Bill”)

The Hazardous Substance Emergency Response Law (known colloquially as The Spill Bill) was passed because of a clear and substantial threat to the public health, safety and welfare and the threat posed to the environment by the release of hazardous substances.  It requires that a “responsible person,” as that term is defined in Administrative Code §24-603(g), notify the New York City Department of Environmental Protection (DEP), both by telephone and in writing, of an actual or threatened release of a hazardous substance (See Title 15 RCNY, §11-03).  The explanation of the Spill Bill in this briefing paper is intended to be a broad overview only.  A more detailed explanation of the law is set forth in the Administrative Code §24-601 through §24-612.

When the DEP Commissioner believes that there has been a release of a hazardous substance or there exists a threat of a release “...which may present an immediate and substantial danger to the public health or welfare or the environment....,” the Commissioner may order any “responsible person” to implement response measures or to assist DEP in implementing any response measure (Administrative Code §24-608(a)).  However, if the DEP Commissioner believes, in the exercise of his or her discretion, that remedial activity by the alleged malfeasor would result in detriment to the public health or welfare or the environment because of delay or the likelihood of ineffectual action, DEP may directly undertake the appropriate clean-up or preventive response (Administrative Code §24-608(a)).  It is also important to note that the law directs the DEP Commissioner, where appropriate, to consult the Police and Fire Commissioners and the Commissioner of Health. 

Section 24-603(b) of the Administrative Code defines a hazardous substance as a substance found on the list of hazardous substances developed by DEP or “...any other chemical substance which when released into the environment may present a substantial danger to the public health or welfare or the environment....” DEP’s list of hazardous substances are set forth in Chapter 11 of Title 15 of the Rules of the City of New York (15 RCNY §11-01 through §11-05). The Spill bill establishes civil penalties for violation of its provisions.  For instance, a willful violation, failure or refusal to comply with a DEP Commissioner’s clean-up order may subject that person to a civil penalty of up to $5,000 for each day on which such violation occurs or the failure or refusal to comply continues (See Administrative Code §24-610(c)).   The knowing failure to report the release of a threshold quantity of a hazardous substance is punishable by a fine of up to $10,000 (See Administrative Code §24-610(c)).  All of these penalties are recoverable in a civil action or in a proceeding before the Environmental Control Board and are in addition to any other remedies available under law.   

2. The Community Right-to-Know Law (Local Law 26 of 1988, as Amended)(Administrative Code §24-701 through §24-718)


The purpose of the Community Right‑to‑Know Law is to make information about hazardous substances readily available to emergency response personnel, workers in facilities where such materials are present and the general public.  The Community Right‑to‑Know Law requires the reporting of information regarding the amount, location and type of hazardous substances that are stored, as well as proper labelling of containers holding hazardous substances, provided they are stored in a threshold quantity.  The explanation of the Community Right-to-Know Law is intended to be a broad overview only.  A more detailed explanation of the law is set forth in the Administrative Code §24-701 through §24-718.

Under the Community Right-to-Know Law, DEP was required to establish and is required to maintain a list of hazardous substances and the threshold amount of each substance which triggers the obligation to report.  A “hazardous substance” is defined to mean “...any chemical which is a physical hazard or a health hazard and which is listed on [DEP’s] ...hazardous substance list or the special health hazard list....” (Administrative Code §24-702(i)).   The hazardous substance list is set forth in Chapter 41 of Title 15 of the RCNY, at §41-04). 

The Community Right-to-Know Law requires those persons or entities subject to the law to annually file information regarding the hazardous substances stored at a facility.  On March 1 of each year facilities at which hazardous substances are present in the preceding calendar year in excess of the threshold planning quantities set forth in DEP’s hazardous substance list or special health hazard list must submit a “facility inventory form” (FIF) to DEP (See Administrative Code §24-706(a)).  This form must be updated in the event that “...a previously unreported hazardous substance is added at a facility or if an already reported hazardous substance increases by 25% or more within thirty days of the occurrence of such event....” (See Administrative Code §24-706(a)).  It is important to note however that one of the exceptions to the filing requirements established in the Administrative Code §24-706 and §24-711 (i.e., governing labelling of hazardous substances) is for owners or tenants of residential buildings having no commercial or manufacturing enterprises.

This section of the Community Right-to-Know Law also requires the owner or operator of a facility to file with DEP and the Fire Department a Material Safety Data Sheet (MSDS) for each hazardous substance stored (See Administrative Code §24-706(b)).  The MSDS contains information about the hazardous substance itself.

In 1993, the Council passed and the Mayor signed into law amendments to the Community Right-to-Know Law.  This law, Local Law 92 of 1993, requires facility operators who store EHS’s, as defined by the Federal Community Right-to-Know Law, or regulated toxic substances, as defined by the Clean Air Act Amendments of 1990 (42 U.S.C. §7412(r)), in an amount that equals or exceeds the United States Environmental Protection Agency (USEPA) threshold planning quantities to develop a risk management plan for the facility and, as of March 1, 1995 to  submit the plan to DEP on March 1 of every year (See Administrative Code §24-718(a)).  The purpose of this law is to ensure that the operators of facilities storing chemicals with the potential to cause serious injury or death identify hazards which may result from the releases of these substances, design and maintain a safe facility by taking steps to prevent releases, and minimize the consequences of any releases that do occur. 

Subdivision (b) of §24-713 of the Administrative Code states that civil penalties may be imposed for violating the facility inventory form, labelling or risk management plan requirements of the Community Right-to-Know law and range from $250 to $2,500 for a first violation, $1,750 to $5000 for a second violation and $3,750 to $10,000 for all subsequent violations.  These violations may be recovered in a civil action brought in the name of the commissioner or in a proceeding before the Environmental Control Board (ECB).  However, a second or subsequent violation may only occur after the alleged violator has been served with a first notice of violation and been given time to cure the violation, which can last no longer than thirty days (See Administrative Code §24-713(b)).  A judge or ECB hearing officer is permitted to consider good faith efforts to comply, the nature and seriousness of the violation, previous violations and any other relevant evidence in determining what penalties may be imposed (See Administrative Code §24-713(b)).  Private citizens may also bring an enforcement action under prescribed circumstances (See Administrative Code §24-714).

Analysis of Int. No. 193 

Section one of Int. No. 193 amends subchapter 3 of chapter 6 of title 24 of the Administrative Code of the City of New York, by adding a new section 24-613 relating to hazardous substance emergencies. 

New subdivision (a) states that the DEP Commissioner shall maintain a computerized data system which would contain information relating to the storage and handling of hazardous substances and emergency responses to the release of hazardous substances by any agency or responsible person. The system would also have access to certain information stored on other computerized data systems maintained by other agencies. 


New subdivision (a) further states that the information in the database shall include, but not be limited to: (1) the date and time of all notifications received by the commissioner pursuant Chapter 6 and all relevant rules of the Department and the information contained in such notifications; (2) the date and time of notifications received by the Police and Fire Departments, the Emergency Medical Service, the Department of Transportation and any other agency with respect to the transport and release of hazardous substances and the information contained in such notification; (3) the date, time and location of all response measures, undertaken or ordered to be undertaken pursuant to this chapter, a description of such response measures, the hazardous substance or substances released and the quantity of each hazardous substance released; (4) the location of all pipelines within the City which transport or are intended to transport any hazardous substance, petroleum or any petroleum product and for each such pipeline the location of every valve or other control device which may be used to interrupt the transport of such material and the owner or operator of such pipeline; (5) the information required to be reported pursuant to section 24‑706 of this chapter. Section 24-706 deals with facility inventory reporting; and (6) the citywide facility inventory database compiled by the commissioner pursuant to section 24‑707 of this chapter. 

New subdivision (b) states that the information which is required under subdivision (a) must be made available on-line in a read-only format to personnel from any agency, Council Members and staff and members of the public.

Section two of the bill states that Int. No. 193 would become effective 90 days after it is enacted into law but actions necessary for its implementation would begin immediately upon enactment. 

Analysis of Int. No. 692

Section one of Int. No. 692 amends subdivision (e) of section 24-603 of the Administrative Code of the City of New York, (the Spill Bill, discussed above) by expanding the definition of “release” to include the “abandonment of a container or containers containing a hazardous substance.” Representatives of the Mayor’s Office of Legislative Affairs, have stated that there has been evidence that some corporations frequently leave containers containing hazardous substances on public property with no intent to retrieve them.

Section two of Int. No. 692 amends subdivision (b) of section 24-609 of the Administrative Code of the City of New York by increasing the civil penalty for failure to notify the DEP Commissioner of a hazardous release. Under the current law, if a “responsible person” has a reason to know of a release of a hazardous substance, this person must notify DEP. This bill would increase the possible fine from a minimum of $10,000 to a maximum of $25,000.

Section three of Int. No. 692 amends the heading of section 24-610 of the Administrative Code of the City of New York, by adding the words “criminal” and “and imprisonment” to the title. The title would then read “Orders to responsible persons; civil and criminal penalties and imprisonment.”  

Section four of Int. No. 692 amends subdivision (c) of section 24-610 of the Administrative Code of the City of New York, by increasing the civil penalties from $5,000 to $10,000 for each day to someone who “without sufficient cause, willfully violates, or fails or refuses to comply with, any order of the commissioner pursuant to section 24-608.” Under section 24-610, “responsible persons” violating emergency DEP orders may face civil sanctions of up to $5,000 for each day in which such violation occurs, as well as three times the amount of any costs incurred by the City as a result of the violation. 

 Section five of Int. No. 692 amends section 24-610 of the Administrative Code of the City of New York by adding a new subdivision (d). New subdivision (d) would allow for the imposition of criminal penalties for a person who knows of a release of a hazardous substance but fails to notify DEP. Each violation would be a misdemeanor and subject the offender to a fine not less than $25,000 or imprisonment of up to one year or both.

Section six of the bill states that Int. No. 692 would become effective 60 days after it is enacted into law.

