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INTRODUCTORY BILL NO. 287:

By: Council Members Avella, Dilan, Nelson, Stewart, Fidler, Weprin, Brewer, Baez, Barron, Clarke, Foster, Gentile, Gerson, James, Katz, Lopez, Perkins, Quinn, Recchia, Reed, Reyna and Vann

TITLE:

To amend the administrative code of the city of New York, in relation to prohibiting the resale of undergarments.

ADMINISTRATIVE CODE:          

Amends Chapter 5, Title 20 by adding a new subchapter 15.

introduction

On May 25, 2004, the Committee on Consumer Affairs, chaired by Council Member Philip Reed, will conduct its first hearing on Intro. 287, which would prohibit the resale of personal undergarments.  Specifically, Intro. 287 would penalize any person who offers for sale previously purchased and subsequently returned underwear. The Committee has invited representatives from the Department of Consumer Affairs (“DCA”), major retailers, retail trade associations, retail consultants, investigative reporters who have concentrated on this issue, consumer groups, public health groups and other interested parties to provide testimony on the proposed legislation.
 
Background


Consumers have long sought assurances that the clothing they purchase is clean and sanitary, including undergarments. Nearly all reputable clothing manufacturers and retailers attempt to allay consumers’ fears of dirty garments by inserting removable hygiene shields in underwear and swimwear, posting notices of store policy prohibiting the return of such items, and presenting such items on hangars with store tags and labels attached. 
 Through these and similar practices, companies try to assure their customers that the personal undergarments they purchase have never been bought or worn previously.


Unfortunately, some critics believe that this is not the case.  They argue that consumers are being defrauded by retailers that resell previously purchased and returned undergarments.   For example, in a recent series of investigative reports by WCBS-TV’s “Shame on You” program, the program’s staff has posed as consumers and successfully returned a variety of garments – women’s underwear, men’s underwear and swimsuits – that were then allegedly returned to store shelves for resale.
         


Such practices could pose a public health risk to consumers.  The New York State Department of Health indicates that pediculosis – known more colloquially as head lice, body lice, pubic lice, “cooties” or “crabs”—may be spread through shared clothing like undergarments.
  The New York State “Infection Control” Self-Study Syllabus, designed by the Departments of Health and Education for health professionals, similarly instructs health care providers on how to avoid the transmission of microorganisms through clothing and linens.
 Microbiologist Dr. Lori Daane, a researcher interviewed by the CBS “Shame On You” team, acknowledges the risk, noting that organisms like yeast and ecoli could be passed on clothing like thong underwear and concluding that “it’s pretty likely you’re going to get some fecal contamination.”
 

       
Perhaps less dramatically, the resale of previously purchased undergarments may violate the City’s Consumer Protection Law.  Section 20-700 of the City’s Administrative Code states:



No person shall engage in any deceptive or unconscionable



trade practice in the sale, lease, rental or loan or in the offering



for sale, lease, rental or loan of any consumer goods or services, 



or in the collection of consumer debts.  

Section 20-701 goes on to define “deceptive trade practices” as those including, but not limited to, “representations that…goods are original or new if they are deteriorated, altered, reconditioned, reclaimed, or secondhand.”
  Retailers that represent previously purchased or used undergarments as new could thus be held responsible under the existing Consumer Protection Law, in addition to any new penalties they may face pursuant to the proposed legislation.
  Indeed, the Commissioner’s regulations flatly prohibit the sale of used items without a clear disclosure “that the item is used, in any advertisement or sales transaction concerning the used item.”
  

PROVISIONS OF INT. NO. 287


Proposed §20-780 broadly defines “personal undergarment” to mean an item of clothing worn under the outer clothes and next to the skin in the area directly below an individual’s waist.  This definition is intended to capture all forms of underwear.  Brassieres, undershirts, and socks are currently exempted from the definition, as such clothing is not worn in areas that yield the same risk of transmitted bacteria and microorganisms.


Proposed §20-781 flatly prohibits any person from offering or causing to be offered for sale any personal undergarment that had been previously purchased and subsequently returned.  

Proposed §20-782 establishes penalties for violations of the proposed subchapter.  Under the proposed section, the first offense carries a civil penalty of $100 to $300, and each succeeding offense carries a penalty of $200 to $500.  

Effective Date/Applicability


Int. No. 287 would take effect sixty days after its enactment into law.

�








� Interestingly, some stores may go so far as to claim that nonexistent laws prohibit them from accepting previously purchased or used garments.  See San Jose Mercury News, “Only store policy, not law, bans return of swimsuits,” October 5, 2002, 2002 WL 26819693.


� See � HYPERLINK "http://cbsnewyork.com/shamestories/local_story_323155319.html" ��http://cbsnewyork.com/shamestories/local_story_323155319.html�, 


� HYPERLINK "http:// cbsnewyork.com/shamestories/local_story_036100025.html" ��http:// cbsnewyork.com/shamestories/local_story_036100025.html�, � HYPERLINK "http://cbsnewyork.com/shamestories/local_story_071143041.html" ��http://cbsnewyork.com/shamestories/local_story_071143041.html�, � HYPERLINK "http://cbsnewyork.com/shamestories/local_story_119124756.html" ��http://cbsnewyork.com/shamestories/local_story_119124756.html�. 


The “Shame on You” program alleges that Victoria’s Secret, Saks Fifth Avenue and Macy’s resold previously purchased women’s thong underwear; Gap, Old Navy and Lord & Taylor resold previously purchased men’s underwear; and Macy’s, H&M and Target resold previously purchased bathing suits.  


� See New York State Department of Health, Communicable Disease Fact Sheet: Pediculosis, � HYPERLINK "http://www.health.state.ny.us/nysdoh/commicable_diseases/enpedi.htm" ��http://www.health.state.ny.us/nysdoh/commicable_diseases/enpedi.htm�.


� See New York State Department of Health, New York State Department of Education, “Infection Control: It’s In Your Hands!” Self-Study Syllabus, revised 2002.


� See � HYPERLINK "http://cbsnewyork.com/shamestories/local_story?323155319.html" ��http://cbsnewyork.com/shamestories/local_story?323155319.html�.  It should be noted, however, that the story did not discuss any research Dr. Daane may have conducted as a basis for her statement.


� See §20-701(a)(1).


� See §20-703 setting penalties of $50 to $350 for violations of the Consumer Protection Law. 


� See 6 RCNY §5-36.
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