Matt Gewolb, Esq.

Counsel to the Committee 

Josh Gerber

Legislative Policy Analyst to the Committee

[image: image1.png]



THE COUNCIL

REPORT OF THE GOVERNMENTAL AFFAIRS DIVISON

Robert Newman, Legislative Director

Alix Pustilnik, Deputy Director

COMMITTEE ON GOVERNMENTAL OPERATIONS
Hon. Helen Sears, Chair

June 29, 2009, 1 p.m.

INT. NO. 1022:
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TITLE: 
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RES. NO. 1891:
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TITLE:
Resolution calling upon the New York State Legislature to pass Bill No. A06138, which would authorize the City of New York to privately sell certain property that cannot be independently developed.

PRECONSIDERED INT.
By: Council Member Sears, The Speaker (Council Member Quinn), and Weprin  
TITLE:
A Local Law in relation to authorizing the commissioner of finance to establish a temporary program for the resolution of outstanding default judgments issued by the environmental control board.

I. Introduction

The Committee on Governmental Operations, chaired by Council Member Helen Sears, will meet today to consider three pieces of legislation. 

Int. No. 1022, by Council Members Oddo, Fidler, James and Ignizio, provides for the establishment of a panel on regulatory review.

Res. No. 1891, by Council Members Ignizio, Sears and Oddo, calls on the New York State Legislature to pass Bill Nos. A06138 and S. 5442-A, which would authorize the City of New York to privately sell certain property that cannot be independently developed.
The Preconsidered Int., by Council Members Sears, Quinn (The Speaker) and Weprin, would allow the Commissioner of the Department of Finance to establish a temporary resolution program for default judgments (judgments where respondents failed to plead within a specified time or a failed to appear on a specified date) and to waive the default penalty for respondents who are subject of default judgments. Respondents in the program would only be required to pay the “base penalty” (penalty for underlying violation).

Int. No. 1022
A. Background on Rules and Rule-Making in New York City

Chapter 45 of the New York City Charter, or the Citywide Administrative Procedure Act (“CAPA”), revised the City’s rulemaking process. Approved by voters in 1988 along with other revisions to the Charter, CAPA authorizes each City agency to enact certain rules and regulations that enable it to carry out the powers and duties delegated to it by or pursuant to federal, state, or local law.  Numerous rules and regulations are used by the City to protect the well-being of the public. For example, rules and regulations govern City streets and sidewalks as well as the use and development of private property. Moreover, the City uses rules and regulations to administer the health, fire, and building codes. To ensure consumer safety, the City also enacts rules to regulate many businesses, including restaurants, taxicabs, plumbing and electrical companies, parking lots and garages.  

The approval of CAPA by the electorate made the City’s rulemaking process more transparent. The Act standardized the rulemaking process throughout City government by providing a set of universal guidelines to be used by every agency in the promulgation of rules. CAPA also made it easier for the public to understand and participate in the rule-making process. City agencies, for example, are now not only required to write rules in plain language (Section 1043), but are also required to publish proposed rules in The City Record, the official newspaper of the City, and to hold a public hearing on the proposed rule where members of the public have the opportunity to comment (Section 1042).    
The panel proposed in Int. 1022 would evaluate both the rule-making process and the rules that have resulted from the process.   

B. The Legislation
Int. 1022 provides for the establishment of a panel on regulatory review. Such a panel would be comprised of the Director of the Mayor’s Office of Operations; the Director of the Mayor’s Office of Management and Budget; the Corporation Counsel; the Director of the Mayor’s Office of Special Enforcement; the Commissioner of the Department of Consumer Affairs; the Commissioner of the Department of Small Business Services; and three Council Members designated by the Speaker of the City Council.  The chair of the panel would be designated by the Mayor from among such members. 

The purpose of the panel would be to study and evaluate the extent to which agency rules are currently successful in meeting regulatory objectives in a way that minimizes the costs and burdens borne by City agencies, businesses, consumers, homeowners, and the public. A special emphasis would be placed on examining the costs and burdens on small businesses.
The panel would develop recommendations to enhance the efficiency and effectiveness of the City’s regulatory system, including those to amend or modify CAPA. Such recommendations would be made in a report to the Mayor and the Speaker to be delivered no later than December 31, 2009.  

C. Testimony

The Committee previously heard testimony on this legislation from a variety of interested parties at a public hearing on June 26, 2009.  

Res. No. 1891
A. Background on the Department of Citywide Administrative Services 

The Department of Citywide Administrative Services (“DCAS”) provides numerous support services to New York City government. For example, DCAS assists every City agency with the purchase, inspection, and distribution of all supplies and equipment, including automobiles, computers and energy.  DCAS is also charged with managing, maintaining, and providing security for City-owned buildings. Notable buildings managed by DCAS include City Hall, the Manhattan and Brooklyn Municipal Buildings, all Borough Halls, and City and State Courts.

In addition to managing City-owned buildings, DCAS is also responsible for selling the City’s excess real estate holdings.  DCAS is required by New York State law to sell such property through public auctions or other competitive bidding processes. The last auction to sell surplus real estate occurred on June 13, 2006. The City auctioned 53 parcels of land. On auction day, DCAS sold 44 parcels, withdrew three from consideration, and failed to sell six parcels. The prices paid per parcel ranged from $9,000 to $4.7 million. The next auction to sell surplus real estate has yet to be scheduled.

B. The “Sale Away” Program

DCAS has identified approximately 1,000 lots of land throughout the five boroughs that the agency wishes to sell privately rather than at public auction. Unlike the parcels of land that have been previously sold at auction, these select 1,000 lots cannot be independently developed because of size, shape, zoning, configuration and topography.  These lots – mostly small strips of land – generally go unused and are not well maintained, consequently detracting from the beauty of the neighborhoods in which they are located. In some cases, adjacent property owners use the land without permission from the City. Because of the size, shape, zoning, configuration and topography of these lots, the land can only be fully utilized by adjacent property owners.  

To solve this problem, DCAS has devised the “Sale Away” program, which calls for the City to forego the public auction process for such parcels, and, instead, sell these properties directly to the abutting property owners. During public auctions, bidders who do not own property adjacent to the lot being auctioned may outbid those who live adjacent to the property so that they can re-sell the land at a higher price on the private market. The City could stand to benefit in the long term from selling the land directly to adjacent property owners rather than at public auction because adjacent property owners have a stake in purchasing and using the land not merely as an investment, but also to improve their neighborhoods. Even with the contemplated change in state law, all property sales would still be subject to approval under the Uniform Land Review Procedure (ULURP), Section 197-c of the New York City Charter.  

C. The Legislation

Resolution 1891 calls upon the New York State Legislature to pass Bills No. A06138 and S. 5442-A , which would authorize the City to bypass the auction process and sell property that cannot be independently developed directly to the abutting property owner. Assembly member James F. Brennan of Brooklyn and State Senator Joseph P. Addabbo Jr. of Queens are the sponsors of the state legislation. Currently, both bills remain in their respective committees. 

D. Securing Passage

If this Resolution is adopted, the Committee will work with the state legislature to help ensure the passage of such legislation. 
E. Testimony

The Committee previously heard testimony on this legislation from a variety of interested parties at a public hearing on June 26, 2009.  

Preconsidered Int. 
A. Background

Notices of violation returnable to the Environmental Control Board (“ECB”) often result in default judgments. Such judgments result in the maximum fine amount allowed by law and are issued when a respondent either fails to plead within the time allowed by the rules of the ECB or fails to appear before the ECB on a designated hearing date. The additional penalties, which represent the amount above the base penalty for a violation, create deterrence to payment.

The ECB and the Department of Finance (“DOF”) have established a pilot program to permit certain respondents who are the subject of default judgments to resolve those judgments by admitting liability and paying the penalty associated with the underlying violation without paying an additional default penalty. The results of that program have demonstrated that the city can resolve many default judgments that would otherwise remain outstanding, thus recouping otherwise lost revenue. Moreover, to minimize the number of default judgments issued by the ECB, the City is now engaged in a comprehensive study that will, within the coming year, examine the best practices for achieving the most prompt and efficient resolution possible of such outstanding default judgments. 

B. The Legislation
This bill would expand the pilot program described above to provide a temporary, three-month program to be carried out during FY 2010 for any judgment issued before May 1, 2009.  

Specifically, the bill would:

· Allow the Commissioner of the Department of Finance to establish a temporary resolution program for default judgments (judgments where respondents failed to plead within a specified time or failed to appear on a specified date); 

·  Waive the default penalty for respondents who are subject of default judgments. Respondents in the program would only be required to pay the “base penalty” (penalty for underlying violation); 

The dates of the program are currently being formulated, but the Program, once established, would run for 90 days and cover default judgments issued before May 1, 2009. The program would only be effective during Fiscal Year 2010.
C. Special Cases--Notices of Correction

In cases where a notice of violation includes an order to correct a violation, a Respondent would be unable to enter into the Amnesty program until such underlying condition was cured. Additionally, this Program would be extended past 90 days for Respondents who, during the Program period, applied for a “certificate of correction” in response to an order to correct a violation, but the application is approved after the 90 day period of the program.

Int. No. 1022

By Council Members Oddo, Fidler, James and Ignizio

..Title

A Local Law to provide for the establishment of a panel on regulatory review.

..Body

Be it enacted by the Council as follows:

Section 1.  Establishment and Composition of a Panel on Regulatory Review. There shall be a temporary panel on regulatory review (“the Panel”). The Panel shall be comprised of the Director of the Mayor’s Office of Operations; the Director of the Mayor’s Office of Management and Budget; the Corporation Counsel; the Director of the Mayor’s Office of Special Enforcement; the Commissioner of the Department of Consumer Affairs; the Commissioner of the Department of Small Business Services; and three Council Members designated by the Speaker of the City Council.  The Mayor shall appoint one additional member to serve as chair of the panel.  Each member of the Panel may designate one or more staff members to represent that member on the Panel. 
§  2. Powers and Responsibilities of the Panel. a. The Panel shall study and evaluate the extent to which agency rules are currently successful in meeting regulatory objectives in a way that minimizes the costs and burdens borne by City agencies, local businesses, consumers, homeowners, and the public. 

In order to identify those agency rules that should be given primary focus, the Panel shall work with City agencies, including those agencies that impact small businesses, and receive input from them, as well as from other branches of government, from members of the public, and from private and not-for-profit entities, such as small businesses, established and emerging industries, trade associations, community organizations, labor unions, and good government groups.  

b. The Panel shall, where appropriate, develop recommendations to enhance the efficiency and effectiveness of the City’s regulatory system, including those to amend or modify Chapter 45 of the City Charter, known as the City Administrative Procedure Act.

 When making such recommendations, the Panel shall consider and explore the following issues: public benefit; fiscal impact; customer service impact; and alternative legal or administrative mechanisms, such as the use of technology or more strategic inter-agency coordination.  
c. The Panel may establish an advisory group or groups comprised of experts from within, and outside of, City government to provide appropriate subject matter guidance. 

d. The Panel shall report its initial findings and recommendations to the Speaker of the City Council and the Mayor no later than December 31, 2009. 

§ 3. Agency Assistance and Cooperation with the Panel.  All City agencies shall designate a liaison to work with the Panel and provide it with appropriate information and other assistance, as may be requested, in a timely manner. 

§ 4. This local law shall take effect immediately.
Res. No. 1891

..Title

Resolution calling upon the New York State Legislature to pass Bill No. A06138, which would authorize the City of New York to privately sell certain property that cannot be independently developed.

..Body

By Council Members Ignizio, Sears and Oddo


Whereas, The Department of Citywide Administrative Services (“DCAS”) is responsible for selling the City’s real estate holdings; and

Whereas, DCAS is required by New York State law to sell city-owned property through public auctions or other competitive bidding processes; and

Whereas, DCAS has identified approximately 1,000 lots of land throughout the five boroughs that cannot be independently developed because of size, shape, zoning, configuration and topography; and

Whereas, These lots – mostly small strips of land – generally go unused and are not well maintained, consequently detracting from the beauty of the neighborhoods in which they are located; and

Whereas, In some cases, adjacent property owners use the land without permission from the City; and

Whereas, Because of the size, shape, zoning, configuration and topography of these lots, the land can only be fully utilized by adjacent property owners; and

Whereas, DCAS therefore believes it is in the city’s interest to forego the public auction process for such parcels, and, instead, sell these properties directly to the abutting property owners; and

Whereas, During public auctions, bidders who do not own property adjacent to the lot being auctioned may outbid those who live adjacent to the property so that they can re-sell the land at a higher price on the private market; and 

Whereas, The City stands to benefit more in the long term from selling the land directly to adjacent property owners than at public auction because adjacent property owners have a stake in using the land to not merely make money, but also to improve their neighborhoods; and 

Whereas, Since selling these lots directly to adjacent property owners is beneficial to both property owners and the people of the City; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass Bill No. A06138, which would authorize the City of New York to privately sell certain property that cannot be independently developed.
Preconsidered Int. 

	

	By Council Members Sears, The Speaker (Council Member Quinn), Weprin 

A Local Law in relation to authorizing the commissioner of finance to establish a temporary program for the resolution of outstanding default judgments issued by the environmental control board.



	Be it enacted by the Council as follows:


Section 1.  Declaration of findings and legislative intent.  The Council finds that too often notices of violation returnable to the environmental control board result in default judgments, payments for which remain uncollected; that the additional penalties for defaults create a special deterrence to payment in the present economic climate; that the city would benefit from the prompt and efficient resolution of such outstanding default judgments; that the environmental control board and the department of finance have embarked on a pilot program to permit respondents who are the subject of default judgments to resolve those judgments by admitting liability and paying the penalty associated with the underlying violation without paying an additional default penalty; that the results of that program show an expanded temporary default suspension program could enable  respondents and the city to resolve many default judgments that would otherwise remain outstanding; that a temporary default resolution program is warranted for a period of ninety days; and that the city is now engaged in a comprehensive study that will, within the coming year, lead to a new approach to address permanently how to minimize the number of default judgments issued by the environmental control board and  how best to collect and record debt created by the board’s judgments.
§2.
Temporary default resolution program.  

a.  For purposes of this section, the following definitions apply:

1.  “Base penalty” means, with respect to any notice of violation returnable to the environmental control board, the penalty that would be imposed upon a timely admission by the respondent or finding of liability after a hearing, pursuant to the environmental control board penalty schedule, without regard to reductions of penalty in cases of mitigation or involving stipulations.

2.  “Default judgment” means a judgment of the environmental control board, pursuant to subparagraph (d) of paragraph (1) of subdivision d of section 1049-a of the charter of the city of New York, determining a respondent’s liability based upon that respondent’s failure to plead within the time allowed by the rules of the environmental control board or failure to appear before the environmental control board on a designated hearing date or on a subsequent date following an adjournment.    

3.  “Default penalty” means a penalty imposed by the environmental control board, pursuant to section 1049-a of the charter of the city of New York, in the maximum amount prescribed by law for the violation charged.

4.  “Environmental control board” means the environmental control board of the city of New York and its tribunal, as described in section 1049-a of the charter of the city of New York.  

5.  “Environmental control board penalty schedule” means the schedule of penalties adopted as a rule by the environmental control board or such predecessor schedule as may have applied on the date of the violation.
6.  “Resolve” means, with respect to an outstanding judgment of the environmental control board, to conclude all legal proceedings in connection with a notice of violation.

7.  “Respondent” means a person or entity named as the subject of a notice of violation returnable to, or a judgment issued by, the environmental control board, or such other person or entity who asserts legal responsibility for the liability of the person or entity named in the notice or the judgment.  

8.  “Temporary default resolution program” means the program authorized by this section.

b.  Subject to an appropriate authorizing resolution of the environmental control board, and notwithstanding any other provision of law to the contrary, the commissioner of finance shall establish a temporary default resolution program for a ninety-day period, to be effective during the fiscal year of the city beginning July first, two thousand nine, to permit respondents who are subject to default judgments of the environmental control board to resolve such judgments by payment of base penalties without payment of default penalties and associated interest.

c.  Eligibility to participate in the temporary default resolution program shall be restricted to respondents who are subject to default judgments of the environmental control board, and the program shall apply only to default judgments. 

d.  A respondent seeking to participate in the temporary default resolution program to resolve a default judgment arising out of a notice of violation that includes an order requiring the correction of a violation shall demonstrate to the satisfaction of the city agency issuing the notice of violation that the condition cited in the notice of violation has been corrected.  A default judgment may not be resolved under the temporary default resolution program if the respondent seeking the resolution cannot demonstrate that any correction required by an order has been made.  Nothing contained herein shall require a city agency to issue or approve certificates of correction or the equivalent if such city agency does not have a program to do so as of the effective date of this local law. 

e.  A respondent seeking resolution of a default judgment under the temporary default resolution program shall admit liability for the violation.  A default judgment may not be resolved under the temporary default resolution program if the respondent seeking resolution of the judgment fails or refuses to admit liability.    

f.  A respondent seeking resolution of a default judgment under the temporary default resolution program shall pay the base penalty for the violation that is the subject of the default judgment to be resolved.  The base penalty amount shall be determined by referring to the environmental control board penalty schedule.  A default judgment may not be resolved under the program unless the base penalty amount of the violation that is the subject of the default judgment can be determined from the notice of violation, default judgment and environmental control board penalty schedule alone.  

g.  A respondent’s resolution of a default judgment under the temporary default resolution program shall constitute a waiver of all legal and factual defenses to liability for the judgment at issue.  A judgment resolved under the temporary default resolution program shall have the same legal force and effect as any other judgment issued by the environmental control board.  

h.  A judgment of the environmental control board may not be resolved under the temporary default resolution program if the judgment was issued on or after May first, two thousand nine.    

i.  The duration of the program shall be ninety days, provided that the program shall be extended for a reasonable period to the extent necessary to permit participation by any respondent who made application for approval of a certificate of correction, or the equivalent, for a violation that is the subject of a default judgment to be resolved by this program from any city agency within ninety days of the commencement of the program, but whose application was approved after such ninety-day period.  After the program has concluded, any default judgment that remains outstanding and has not been resolved by this program shall continue to have full legal effectiveness and enforceability regardless of whether it could have been resolved under this program.

j.  The commissioner of finance shall publicize the temporary default resolution program provided in this section so as to maximize public awareness of and participation in such program.

§3.
This local law shall take effect immediately.
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