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Int. No. 446:
By Council Members Levin, Johnson, Barron, Chin, Mendez, Richards, Rodriguez, Rosenthal, Kallos, Constantinides and Levine

Title: 
A Local Law to amend the administrative code of the city of New York, in relation to banning the discharge, disposal, sale or use within the city of New York of any wastewater or natural gas waste produced from the process of hydraulic fracturing.

Administrative Code:
Amends subchapter 1 of chapter 3 of title 24 of the administrative code of the city of New York by adding a new section 24-303.1 
Res. No. 791: 
By Council Members Constantinides, Richards, Dickens and Rose 

Title:
Resolution calling upon the General Electric Corporation and the United States Environmental Protection Agency to enter into an agreement that expands the scope of the Hudson River PCBs remediation plan in order to address issues and concerns raised by the United States National Oceanic and Atmospheric Administration, the United States Fish and Wildlife Service and affected communities, and to implement an expanded remediation plan immediately
Introduction

On February 22, 2016 the Committee on Environmental Protection, chaired by Council Member Costa Constantinides, will hold a hearing on Int. No. 446, A Local Law to amend the administrative code of the city of New York, in relation to banning the discharge, disposal, sale or use within the city of New York of any wastewater or natural gas waste produced from the process of hydraulic fracturing, and Res. No. 791, a Resolution calling upon the General Electric Corporation and the United States Environmental Protection Agency to enter into an agreement that expands the scope of the Hudson River PCBs remediation plan in order to address issues and concerns raised by the United States National Oceanic and Atmospheric Administration, the United States Fish and Wildlife Service and affected communities, and to implement an expanded remediation plan immediately.
Cleanup of the Hudson River Polychlorinated Biphenyl (PCBs) Superfund Site 
PCBs are synthetic chemicals that were first commercially manufactured and began to be widely used in the 1920s.  Because of their strong insulating and fire retardant properties, PCBs were used extensively for decades in industrial products and processes including as insulating materials, coolants and lubricants in transformers, capacitors and other electrical equipment, in fluorescent light ballasts, inks, adhesives and carbonless copy paper.
   As electricity infrastructure came into wide use during the first half of the twentieth century, equipment suppliers such as the General Electric Corporation (GE) and Westinghouse became major users of PCBs.
  In the 1960’s, some of the characteristics that made PCBs attractive in industrial applications –their stability, persistency and resistance to degrading – began to raise concerns regarding their potential environmental and health impacts.  In response to concerns, the United States Environmental Protection Agency (EPA) began regulating PCBs in the 1970’s, which culminated in 1979 in a ban on the manufacturing, processing, distribution and use of PCBs in the United States under the Toxic Substances Control Act.
   Prior to 1979, PCBs entered the environment during their manufacture and use.  Today PCBs continue to be released into the environmental from hazardous waste sites, illegal or improper waste dumping, leaks or releases from electrical equipment, disposal of consumer products into landfills, and by other means.
  PCBs have been demonstrated to cause cancer, as well as a variety of other non-cancer health effects on the immune system, nervous system, reproductive system and endocrine system.
  According to the EPA, PCBs are classified as probable human carcinogens and there is evidence that PCBs might be linked to a variety of adverse health effects in animals and humans including reduced birth weight, altered conception rates and reduced thyroid hormone levels, adverse impacts on the immune system, and adverse impacts on neurological development including impairment of visual recognition, short-term memory and learning.
  In ecosystems, PCBs bioaccumulate, meaning that animals higher up the food chain, such as birds and fish, generally have higher concentrations in their tissues.

From 1947 to 1977, GE discharged an estimated 1.3 million pounds of PCBs from its capacitor manufacturing plants at Hudson Falls and Fort Edward, New York, into the Hudson River. During this period, oils containing PCBs were discharged from the two GE facilities into the river, adhering to sediments behind the Fort Edward Dam and to sediments deposited on the river bottom along sections of the river farther downstream and in the floodplain.
   In 1984, a 200-mile long section of the Hudson River – from Hudson Falls to New York City – was declared a Superfund Site and placed on EPA’s list of the country’s most contaminated hazardous waste sites.
  The primary risk posed by the presence of PCBs in the Hudson River to humans is through the bioaccumulation of PCBs in humans through eating contaminated fish.
  In 2002, EPA issued a Record of Decision for the Hudson River Superfund Site that called for a targeted two-phase remediation plan to address the risks posed by PCBs in the Upper Hudson River to humans and the environment, which involved the dredging and off-site disposal of approximately 2.65 million cubic yards of PCB-contaminated sediment from a 40-mile long section of the river, and which GE subsequently agreed to implement.
  Phase 1 dredging of the river bottom sediment began in 2009 and was completed in 2015, during which time approximately 283,000 cubic yards of PCB-contaminated sediment was removed from the Upper Hudson River near Fort Edward, New York. Phase 2 of the cleanup began in 2011 to remove the remainder of the contaminated river sediment.  In Phase 2, about 2.5 million cubic yards of sediment have been dredged.
  GE contracted crews began the final season of Phase 2 dredging in May 2015.
  The dredging is now complete, and GE will proceed to dismantle its dredging operation, decontaminate its equipment and infrastructure and conduct habitat reconstruction through 2016.
   
Under the Superfund law, EPA is required to conduct five year reviews when hazardous substances or contaminants remain at a site and restrict that site’s use.  EPA conducted its first five year review in 2012 and concluded that the cleanup was meeting or was expected to meet its goals.
  The EPA is the lead agency for cleanup of the Hudson River PCBs site, with the New York State Department of Environmental Conservation serving as the support agency for the project, and the United States Department of Interior (Fish and Wildlife Service) and the United States Department of Commerce (National Oceanic and Atmospheric Administration) being the federal trustees of natural resources.

In November 2015, the Federal Hudson River Trustees (the Fish and Wildlife Service and National Oceanic and Atmospheric Administration) released a statement asserting that the Hudson River dredging and remediation plan had not addressed nor compensated the public for injuries to natural resources.
  The statement said the Trustees had “determined that GE’s PCBs have injured groundwater, fish, waterfowl, surface water, and navigational services of the Hudson River for decades, and these injuries will continue well into the future. On behalf of the American people, including all New Yorkers, the Trustees will continue to vigorously pursue measures to ensure GE meets its obligations and to recover damages to restore the natural resources of the Hudson River.”
  Prior to issuing this statement, the Trustees sent a letter to the EPA commenting on the Phase 2 remediation plan and released a series of data presentations that identified issues with the 2002 remediation plan as implemented. The Trustees analyses, among other things, found that  (1) more recent sediment characterizations and models predict higher and more widespread PCBs concentrations, slower natural recovery rates and slower declines in the level of PCBs in fish than were predicted and assumed in the 2002 remediation plan; (2) PCB levels in the areas outside of the dredged area will remain high and the average PCB concentrations in River Section 2 and River Section 3 will be five times higher post-remediation than was predicted by the 2002 remediation plan; (3) if the same remediation standard that was applied in River Section 1 was applied in River Section 2 and River Section 3 it would require dredging an additional 136 acres; (4) the current PCBs cleanup and habitat design limits the restoration of affected habitats; and (5) continued implementation of the 2002 remediation plan will result in short- and long-term adverse impact to natural resources because of the shortcomings of the planned cleanup and habitat reconstruction.
  The EPA, in its 2012 five year review, acknowledged that the Trustees and environmental organizations have noted issues with the remediation plan, and stated that the EPA “support[s] efforts by the trustees to address such greater potential injury through the Natural Resource Damage (NRD) assessment and claims process.”

Natural Gas Waste and Wastewater 
The New York State Environmental Conservation Law gives authority to the New York State Department of Environmental Conservation (DEC) to promulgate regulations setting forth the criteria and characteristics for what constitutes “hazardous waste.”
   Currently, DEC regulations specifically exempt “drilling fluids, produced waters, and other wastes associated with the exploration, development, or production of crude oil [or] natural gas” from being classified as hazardous.
  Due to this exemption, wastes associated with natural gas production, including the method known as high-volume hydraulic fracturing (HVHF), are not classified as hazardous in New York and are not subject to relevant State laws and regulations governing hazardous waste generation, transportation, treatment, storage and disposal. 
Wastes associated with oil and natural gas production include wastewater, and drill cuttings and muds.
  The wastewater can generally be separated into two types; flowback fluid and production brine (also called produced water).  Flowback fluid is essentially fracturing fluid - which is a mixture of water, proppant and chemical additives - that returns to Earth’s surface once the fracturing procedure has ceased and pressure is released, reversing the direction of fluid flow.  Production brine is mostly a combination of naturally occurring salty water from geologic formations and fracturing fluid, which moves along with natural gas through the wellhead to Earth’s surface.
’
  A 2015 United States Environmental Protection Agency (EPA) assessment identified a list of 1,076 chemicals used in HVHF fluids, including acids, alcohols, aromatic hydrocarbons, bases, hydrocarbon mixtures, polysaccharides and surfactants.  Of these chemicals, a small fraction have been assigned reference values by federal, state and international sources to help assess the risk they pose to human health. Some of the risks these chemicals pose include potential for carcinogenesis, immune system effects, changes in body weight, changes in blood chemistry, cardiotoxicity, neurotoxicity, liver and kidney toxicity, and reproductive and development toxicity.
   According to the EPA study, produced water varies in quality from fresh to highly saline, and can contain high levels of anions and cations, metals, organics and naturally occurring radionuclides.  Produced water from tight gas formations and shale typically have high levels of total dissolved solids and ionic elements (bromide, calcium, chloride, iron, potassium, manganese, magnesium and sodium).  Produced water may also contain metals such as barium, cadmium, chromium, lead and mercury and organic compounds such as benzene.  EPA identified 134 chemicals detected in hydraulic fracturing produced water, including chemicals added during the chemical mixing stage, and naturally occurring organic chemicals and radionuclides, metals and other elements of subsurface rock formations.
 
New York State officially banned HVHF in 2015, citing public health and environmental concerns.
  Prior to this, the State implemented a moratorium on this method of natural gas extraction.  However, HVHF has been used extensively in the neighboring state of Pennsylvania,
 and New York does permit the use of other, conventional techniques to produce natural gas and oil within the State.  In 2014, New York well owners reported 14,863 wells, most of which were drilled to explore for and/or produce oil or natural gas.  New York State natural gas production in 2014 was 20.4 billion cubic feet and the oil and gas produced in the State that year was valued at an estimated $101.5 million.
  Additionally, the DEC has issued Beneficial Use Determinations (BUDs) permitting the use of production brine from an oil or gas well source or a liquefied petroleum gas (LPG) storage facility for on road treatment.  Applications for such BUDs, among other things, must include a chemical analysis by a New York State Department of Health approved laboratory of a representative sample of the brine that is proposed for beneficial use.
 DEC has granted BUDs for the use of brine associated with non-HVHF gas/oil wells and LPG storage in 66 instances.  These oil and natural gas production waste products have been granted BUDs for the purposes of “de-icing,” “dust control” and “road stabilization” on roads.
  The majority of these BUDs have been granted to towns in upstate New York.  Road spreading of fracturing fluids, flowback water and plugging fluids is prohibited in the State.
  Some have expressed concern with the use of production brine to treat roads, citing the fact that this water circulates among deep rocks and contacts various forms of petroleum and a variety of elements that may be harmful at certain levels of exposure or in natural waterways. Some advocates are calling for stricter State regulations of produced brine and more rigorous testing of long-term environmental and health impacts of using these substances on roads.
,
,
   
Discussion of Int. No. 446
The bill would amend subchapter 1 of chapter 3 of title 24 of the administrative code of by adding a new section 24-303.1, containing a definition for “natural gas waste.”  The new section would establish prohibitions on any person from discharging or causing to be discharged any natural gas waste to any surface water bodies located within the City or to any wastewater treatment plant located within the City; any person from disposing or causing to be disposed any natural gas waste into any landfill within the City; any person from selling or offering for sale any natural gas waste or natural gas waste byproduct within the City; and any person from applying or causing to be applied any natural gas waste or natural gas waste byproduct on any road or real property located within the City.  The bill would also require all bids or contracts related to the purchase or acquisition of materials to construct or maintain a city road to include a provision stating that no materials containing or manufactured from natural gas waste shall be utilized in providing such a service.
Conclusion

At this hearing, the Committee hopes to receive testimony from City Agencies, environmental organizations and other regarding the merits of both Int. No. 446 and Reso. No. 791. This is the first hearing the Committee has held on these items.

Int. No. 446

By Council Members Levin, Johnson, Barron, Chin, Mendez, Richards, Rodriguez, Rosenthal, Kallos, Constantinides and Levine

..Title

A Local Law to amend the administrative code of the city of New York, in relation to banning the discharge, disposal, sale or use within the city of New York of any wastewater or natural gas waste produced from the process of hydraulic fracturing.

..Body

Be it enacted by the Council as follows:

Section 1. Legislative findings and intent. The Council finds that hydraulic fracturing produces millions of gallons of wastewater that is often laced with highly corrosive salts, carcinogens like benzene and radioactive elements like radium, all of which can occur naturally thousands of feet underground, and that other carcinogenic materials are often added to the wastewater including the chemicals used in the hydraulic fracturing process.
The Council further finds that there are 14 wastewater treatment plants, owned and operated by New York City Department of Environmental Protection, and a number of privately owned wastewater treatment plans, operating within the City of New York. Because these facilities release effluent back into the surface water of the City of New York, it is important that such effluent be free from any harmful contaminants.
The Council also finds that the wastewater and other waste products produced from the hydraulic fracturing method of natural gas extraction are dangerous and should be prevented from being used in New York City in any capacity including deicing and snow removal.
 
Therefore the Council finds that the wastewater and other natural gas waste products produced by the hydraulic fracturing method of natural gas extraction are dangerous and should be prevented from entering into the surface waters of the City of New York, and further finds that it is in the best interests of the City of New York to ban the discharge, disposal, sale, and use of hydraulic fracturing wastes within City of New York. 

§2. Subchapter 1 of chapter 3 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-303.1 to read as follows: 

§24-303.1 Protection of water supply; treatment of hydraulic fracturing wastewater prohibited. a. Definitions. As used in this section, “natural gas waste” means any waste that is generated as a result of natural gas extraction activities, which may consist of water, chemical additives, or naturally occurring radioactive materials (“NORMs”) and heavy metals. Natural gas waste includes, but is not limited to, leachate from solid wastes associated with natural gas extraction activities, or any natural gas waste byproduct.

b. Prohibitions. 1. No person shall discharge or cause to be discharged any natural gas waste to any surface water bodies located within the city of New York or to any wastewater treatment plant located within the city of New York.

2. No person shall dispose or cause to be disposed any natural gas waste into any landfill within the city of New York. The department of environmental protection and the department of sanitation shall enforce this paragraph.

3. No person shall sell or offer for sale any natural gas waste or natural gas waste byproduct within the city of New York. The department of environmental protection and the department of consumer affairs shall enforce this paragraph. 

4. No person shall apply or cause to be applied any natural gas waste or natural gas waste byproduct on any road or real property located within the city of New York. The department of environmental protection and the department of transportation shall enforce this paragraph.

c. Contracting. All bids or contracts related to the purchase or acquisition of materials to construct or maintain a city road shall include a provision stating that no materials containing or manufactured from natural gas waste shall be utilized in providing such a service.

§ 3. This local law shall take effect ninety days after its enactment.
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Res. No. 791

..Title

Resolution calling upon the General Electric Corporation and the United States Environmental Protection Agency to enter into an agreement that expands the scope of the Hudson River PCBs remediation plan in order to address issues and concerns raised by the United States National Oceanic and Atmospheric Administration, the United States Fish and Wildlife Service and affected communities, and to implement an expanded remediation plan immediately. 

..Body

By Council Members Constantinides, Richards, Dickens and Rose 

Whereas, The Hudson River is a 315-mile long river flowing from north to south through New York State, originating in the Adirondack Mountains and draining into the Atlantic Ocean; and

Whereas, In 1997, the Hudson River was designated to be an American Heritage River by the United States Environmental Protection Agency (EPA), in recognition of the river’s distinctiveness and its importance to surrounding communities, the state and the nation as a natural, economic, scenic, historic, cultural and recreational resource; and

Whereas, In 1984, the EPA declared a 200-mile long section of the Hudson River – from Hudson Falls to New York City - to be a Superfund Site requiring cleanup because the General Electric Corporation (GE) discharged large quantities of polychlorinated biphenyls (PCBs) from two of its manufacturing plants into the river over the course of a thirty year period, between 1947 and 1977; and

Whereas, PCBs are synthetic chemicals that were first commercially manufactured in the 1920s and used extensively in industrial products and processes as insulating materials, coolants and lubricants until 1977 when they were banned in the United States based on growing evidence that they were toxic to humans and wildlife; and

Whereas, Today, according to the EPA, PCBs are classified as probable human carcinogens and there is evidence that PCBs might be linked to a variety of adverse health effects in animals and humans including reduced birth weight, altered conception rates and reduced thyroid hormone levels, adverse impacts on the immune system, and adverse impacts on neurological development including impairment of visual recognition, short-term memory and learning; and

Whereas, PCBs bioaccumulate, meaning that animals higher up the chain, such as birds and fish in the Hudson River ecosystem, generally have higher concentrations of PCBs in their living tissues; and

Whereas, The primary risk posed by the presence of PCBs in the Hudson River to humans is through the bioaccumulation of PCBs in humans through eating contaminated fish; and

Whereas, A 2001 study published in Ambulatory Pediatrics found that PCB-contaminated fish from rivers surrounding New York City have consumption rates among anglers, pregnant women and children that exceed New York State Department of Health recommendations and that present worrisome levels of exposure; and

Whereas, In addition to presenting human health concerns, the presence of PCBs in the Hudson River has hurt commercial and recreational activities, including fishing and tourism, along sections of the river; and

Whereas, In 2002, the EPA proposed a two-phase remediation plan to address the risks posed by PCBs in the Upper Hudson River to humans and the environment, which involved the dredging and off-site disposal of approximately 2.65 million cubic yards of PCB-contaminated sediment from a 40-mile long section of the river, and which GE subsequently agreed to implement; and

Whereas, The remediation plan divided the Upper Hudson River into three sections by latitude - River Section 1, River Section 2 and River Section 3 - with the most stringent cleanup standard planned for River Section 1; and

Whereas, GE completed phase one of the remediation plan in 2009, removing approximately 283,000 cubic yards of PCB-contaminated sediment from a section of the Upper Hudson River near Fort Edward, New York; and

Whereas, GE began implementing phase two of the remediation plan in 2011, targeting the removal of 2.4 million cubic yards of PCB-contaminated sediment, and this second phase of the cleanup is expected to conclude in 2015; and

Whereas, Once the second phase of the remediation plan has been completed, GE will likely dismantle its dredging and cleanup infrastructure; and

Whereas, In 2011, the United States National Oceanic and Atmospheric Administration (NOAA) and the United States Fish and Wildlife Service (FWS) released data and analyses that identified a number of issues with the 2002 remediation plan as implemented; and

Whereas, NOAA and FWS have found that (1) more recent sediment characterizations and models predict higher and more widespread PCBs concentrations, slower natural recovery rates and slower declines in the level of PCBs in fish than were predicted and assumed in the 2002 remediation plan; (2) PCB levels in the areas outside of the dredged area will remain high and the average PCB concentrations in River Section 2 and River Section 3 will be five times higher post-remediation than was predicted by the 2002 remediation plan; (3) if the same remediation standard that was applied in River Section 1 was applied in River Section 2 and River Section 3 it would require dredging an additional 136 acres; (4) the current PCBs cleanup and habitat design limits the restoration of affected habitats; and (5) continued implementation of the 2002 remediation plan will result in short- and long-term adverse impact to natural resources because of the shortcomings of the planned cleanup and habitat reconstruction; and

Whereas, Some affected communities have also raised concerns that if the remediation plan is implemented without modifications it will leave significant amounts of PCBs in Hudson River floodplains, backwater areas and sites such as the Old Champlain Canal; and

Whereas, Despite the issues identified by NOAA and FWS and the concerns of communities, GE and EPA have not modified the scope or implementation of the original 2002 remediation plan; and

Whereas, If PCBs remain in the Hudson River and floodplains after the remediation plan is fully implemented they will inhibit future private and public growth, opportunities, and economic and recreational activities; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the General Electric Corporation and the United States Environmental Protection Agency to enter into an agreement that expands the scope of the Hudson River PCBs remediation plan in order to address issues and concerns raised by the United States National Oceanic and Atmospheric Administration, the United States Fish and Wildlife Service and affected communities, and to implement an expanded remediation plan immediately.
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