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.
TITLE:
To amend the administrative code of the city of New York, in relation to using a vehicle licensed by the taxi and limousine commission to facilitate sex trafficking.
ADMINISTRATIVE CODE:
Amends section 19-502 by adding a new subdivision y, amends section 19-505 by adding a new subdivision q, and amends subdivision b of section 19-507 by adding new paragraph 3. 
INTRODUCTION

On June 12, 2012, the Committee on Transportation, chaired by Council Member James Vacca, will hold a hearing on Proposed Int. No. 725-A, a Local Law to amend the administrative code of the city of New York, in relation using a vehicle licensed by the taxi and limousine commission to facilitate sex trafficking.  The bill would impose civil penalties for Taxi and Limousine Commission (“TLC”) licensed drivers, vehicle owners and base station licensees who commit felony offenses related to sex trafficking while using a licensed TLC vehicle.  This bill would also require the TLC to educate all TLC licensed drivers about the laws prohibiting the use of such vehicles to facilitate sex trafficking.  

This is the second hearing on this legislation.  The first hearing on this legislation was held on December 14, 2011.  Presenting testimony at the first hearing were representatives of TLC and numerous anti-trafficking advocates, including Sanctuary for Families and the Urban Justice Center.  Amendments were made to this legislation after this hearing. 
BACKGROUND
Definitions of Trafficking and Applicable Laws

Trafficking in persons, or human trafficking, is often referred to as “modern day slavery.”  For many, it conjures up images of undocumented migrants being smuggled across borders, but in actuality, human trafficking does not require any smuggling or movement of its victims.   According to the United States Department of Justice (DOJ), trafficking in persons or “human trafficking” crimes as defined under the United States Criminal Code, Title 18, Chapter 77, focus on the act of compelling or coercing a person’s labor, services or commercial sex acts.
 This coercion can be subtle or overt, physical or psychological.
  
Federal Law


The Trafficking Victims Protection Act (TVPA) became effective in 2000.  The Act has three main components: (1) prevention of trafficking in countries of origin; (2) services to trafficking victims in the U.S.; and (3) prosecution of traffickers and their associates.
  

The main parts of the TVPA that allow traffickers and their associates to be prosecuted are the prohibitions on forced labor and sex trafficking.
  The prohibition on sex trafficking covers anyone who knowingly, and in a manner affecting interstate commerce, “recruits, entices, harbors, transports, provides, obtains, or maintains by any means a person,” or benefits financially from a scheme involving such action, and knows or recklessly disregards the fact that “force, threats of force, fraud, coercion . . . or any combination of such means” will be used to cause the person to engage in commercial sexual activity.
  If the victim is under the age of 18, then no force, threat of force, fraud, or coercion must occur for a trafficker to be prosecuted.
  The penalties for the crime of federal sex trafficking depend on the circumstances of the crime and can range from 10 years to life in prison.
 In addition, any person who obstructs or interferes with the enforcement of the federal sex trafficking laws can be fined or imprisoned for up to 20 years.

New York State Anti-Human Trafficking Law


In 2007, New York State (NYS) enacted its Anti-Human Trafficking Law.  A person commits the crime of sex trafficking when he or she intentionally advances or profits from prostitution by: (1) providing the victim with certain drugs; (2) making material false statements;
 (3) withholding or destroying government identification documents; (4) requiring repayment of debt; and (5) using force or engaging in any scheme, plan or pattern to compel or induce such person to engage in prostitution by making that person fearful of one of eight actions or consequences against him or her.


Sex trafficking is a Class B felony with a maximum sentence of 25 years imprisonment.
  Additionally, a court may order a defendant to pay a fine of $5,000 or double a defendant’s gain from the commission of the crime.
  Importantly, a victim of sex trafficking is not deemed an accomplice of the trafficker.
  


According to advocates, there are gaps in the State law.  For instance, the law does not include an independent private right of action and does not provide for restitution or forfeiture of traffickers’ assets.
 
Other Penal Laws


In addition to the laws amended and added as part of the Anti-Human Trafficking Law, the New York State Penal Law has numerous other enumerated crimes that are related to sex trafficking, including:

· Promoting Prostitution – a person is guilty of the crime of promoting prostitution, with varying degrees, when he or she knowingly advances or profits from prostitution.  

First degree- a person is guilty of promoting prostitution in the first degree when he knowingly advances or profits from prostitution of a person less than eleven years old.
 

Second degree- a person is guilty of promoting prostitution in the second degree when he knowingly: 1) advances prostitution by compelling a person by force or intimidation to engage in prostitution, or profits from such coercive conduct by another; or 2) advances or profits from prostitution of a person less than sixteen years old.
 

Third degree- a person is guilty of promoting prostitution in the third degree when he knowingly: 1) advances or profits from prostitution by managing, supervising, controlling or owning, either alone or in association with others, a house of prostitution or a prostitution business or enterprise involving prostitution activity by two or more prostitutes, or a business that sells travel-related services knowing such services include or are intended to facilitate travel for the purpose of patronizing a prostitute, including to a foreign jurisdiction and regardless of the legality of prostitution in said foreign jurisdiction; or 2) advances or profits from prostitution of a person less than nineteen years old.
 

· Compelling Prostitution
 – a person is guilty of compelling prostitution when, being twenty-one years of age or older, he or  she knowingly  advances  prostitution by compelling a person less than sixteen years old, by force or intimidation, to engage in prostitution.  In a prosecution for promoting or compelling prostitution, victims under the age of seventeen may not be deemed an accomplice of the person convicted of promoting or compelling them into prostitution. 
  

New York City Taxi and Limousine Commission

The TLC was created in 1971 to handle the licensing and regulating of New York City’s medallion taxicabs, for-hire vehicles, commuter vans, paratransit vehicles (ambulettes) and luxury limousines.   According to the TLC’s website, the TLC oversees nearly 50,000 vehicles, 100,000 drivers, and more than 13,237 medallion taxicabs.  The TLC also inspects the medallion taxicabs for safety and emissions and holds hearings regarding violations of its rules and regulations.   One of the missions of the TLC is to implement City and TLC rules and regulations and hold hearings for violations committed by drivers.   

Transportation of Trafficking Victims

According to various reports, drivers are sometimes involved in trafficking.  At a hearing before the Women’s Issues and General Welfare Committees on June 27, 2011, a trafficking victim testified about her experience of being forced into prostitution by her husband, and during her testimony she explained how livery cab drivers would take her to places where she was forced to have sex. 
 Sanctuary for Families, the non-profit organization assisting the victim, testified that the victim “was trafficked by means of ‘delivery,’ that is, being driven by livery cabs throughout the New York metro area to men buying sex.  The drivers collected all of [the victim’s] earnings” and shared them with her husband and other pimps.

Further, on December 14, 2012, the Women’s Issues and Transportation Committees hold which testimony was heard from “Sofia”, a client of Sanctuary for Families.  “Sofia” testified about the active role that drivers played while she was a victim of sex trafficking.  She described being raped twenty times per night.  She also testified that she estimated 70 drivers brought her to 5,000 clients and that the drivers took portions of the profit.
  Moreover, in a New York Times article published on December 14, 2011, Sanctuary for Families indicated that they had advised 293 sex trafficking victims in the year ending June 30, 2011, an increase from 85 in the 12 months before that.


On November 17, 2010, Preet Bharara, the United States Attorney for the Southern District of New York, Janice K. Fedarcyk, the Assistant Director-in-Charge of New York Office of the Federal Bureau of Investigation (“FBI”), and New York City Police Department (“NYPD”) Commissioner Ray Kelly announced charges against twenty-two defendants who were involved in a multi-state, illegal sex trafficking and prostitution network.  Fifteen of the defendants were from New York City and the surrounding region.
  The defendants included advertisers, brokers, brothel owners, managers, and transporters.
  According to the FBI, brothel owners would pay livery car drivers to transport prostitutes from outside New York City, and bring them the City for the purpose of illegal sexual activity.
  A more recent media report described how several people, including taxi drivers, had pleaded guilty in connection with an international sex trafficking ring that had operated out of Midtown Manhattan.
  Additionally, in April 2012, the Manhattan DA’s Office aided in a sex trafficking ring bust.
  The ring was run by a father and son who enlisted livery drivers for their operation.
  The office ultimately indicted six drivers
 – of those, two had TLC licenses, one had an expired TLC license, and another had an application pending for a TLC license.
 Five of the six drivers were charged with promoting prostitution in the third degree.
  
Additionally, in response to the problem of livery cabs transporting women involved in illegal sex trade along Roosevelt Boulevard in Queens, New York State Senator Jose Peralta (D-Jackson Heights) introduced legislation that would require a TLC training program for newly and renewed licensed taxi and livery cab drivers, which would include training on how to identify a situation of human trafficking, while the drivers are on duty.
  Senator Peralta’s bill, S05397, was introduced in the State Senate on May 17, 2011 and referred to the Committee on Cities. The bill has a companion bill in the New York State Assembly, A08621, which was introduced by Assembly Member Aravella Simotas.

ANALYSIS


Section one of Proposed Int. No. 725-A is the legislative intent of the bill.  This intent clarifies that the Council is seeking to address the illegality of using a TLC licensed vehicle to facilitate sex trafficking, but does not intend to penalize drivers for accepting a lawful fare or for not investigating what may be occurring in their vehicle.  

Section two of Proposed Int. 725-A would amend section 19-502 by adding a new subdivision y.  New subdivision y of section 19-502 defines “facilitating sex trafficking with a vehicle” as (1) having been convicted of any of the felony offenses of promoting prostitution in the third, second and first degrees, compelling prostitution or sex trafficking, and (2) using a TLC licensed vehicle to commit such offense.
Section three of Proposed Int. No. 725-A would amend section 19-505 by adding a new subdivision q.  New subdivision q of section 19-505 would require that within one hundred eighty days of the effective date of the subdivision, the TLC would be required to develop a program for all TLC licensed drivers notifying them that facilitating sex trafficking with a vehicle is illegal.  The program would inform drivers about the specific laws prohibiting sex trafficking and the applicable civil and criminal penalties, such as fines, license revocation and incarceration, and provide information about the resources available to assist sex trafficking victims.  The program would also require drivers to be instructed that they may not refuse a fare based solely on the appearance or the actual or perceived sexual orientation or gender of a person.  Drivers would be required to complete the program and certify their completion upon initial licensure and subsequent license renewal.  The TLC could choose to present the program through live instruction, video or through an interactive computer course.  Once a driver has completed the course one time, the TLC would have the option of allowing that person to complete the program in the future through review of written materials.
Section four of Proposed Int. No. 725-A would amend subdivision b of section 19-507 by adding a new paragraph 3.  New paragraph 3 imposes a civil penalty of $10,000 and revocation of the license of any driver or vehicle owner of a for-hire vehicle or base station licensee who facilitates sex trafficking with a vehicle, provided that a causal relationship exists between the person who committed the facilitation and the TLC licensed vehicle or vehicles used in the commission of the offense.  The vehicle license would be revoked where the owner of the vehicle was convicted of one of the enumerated offenses and one of the vehicles involved in the offense was that owner’s vehicle.    

Section five of Int. No. 725 states that the local law takes effect ninety days following enactment, except that the TLC would be required to take all necessary action, including the promulgation of rules, prior to the effective date.
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to using a vehicle licensed by the taxi and limousine commission to facilitate sex trafficking.

..Body

Be it enacted by the Council as follows:


Section 1. Legislative Intent. The Council finds that sex trafficking is a problem in New York City, and that some drivers in the City, including some who are licensed by the Taxi and Limousine Commission (TLC), knowingly use TLC licensed vehicles to facilitate sex trafficking.  More specifically, some drivers knowingly engage in a business of transporting individuals to patrons for purposes of prostitution, procuring and/or soliciting patrons for the prostitution, and receiving proceeds from such business in collaboration with traffickers and pimps.  It is therefore necessary to combat this activity by establishing penalties against those who are misusing TLC licenses in this manner and by requiring those who hold or are obtaining TLC licenses to become informed about the laws governing sex trafficking and promoting prostitution.  It is not the Council’s intent to penalize TLC-licensed drivers for lawfully accepting a fare or for failing to investigate illegal activities that may be occurring within their vehicle without their knowledge.


§ 2. Section 19-502 of the administrative code of the city of New York is amended by adding a new subdivision y to read as follows:


y. “Facilitate sex trafficking with a vehicle” shall mean (1) committing any of the following crimes set forth in the penal law, as evidenced by conviction of such crime: promoting prostitution in the third degree; promoting prostitution in the second degree; promoting prostitution in the first degree; sex trafficking; or compelling prostitution and (2) using a vehicle licensed by the commission to commit such crime.
§ 3. Section 19-505 of the administrative code of the city of New York is amended by adding a new subdivision q to read as follows:


q.  Not more than one hundred eighty days following the enactment of this subdivision, the commission shall develop and commence a program to notify drivers of all vehicles licensed by the commission that facilitating sex trafficking with a vehicle is illegal.  Such program shall inform such drivers of the specific laws defining and proscribing such facilitation, including the provisions of this section and section 19-507 of this chapter, and of article 230 of the penal law, and shall inform such drivers of the civil and criminal penalties associated with such facilitation, including but not limited to monetary penalties, license revocation and incarceration.  Such program shall also provide information to such drivers about the resources available to assist victims of sex trafficking.  Such program shall also inform such drivers that they may not refuse fares solely based on the appearance of an individual and that it is unlawful to refuse a fare based upon an individual’s actual or perceived sexual orientation or gender, whether or not an individual’s gender identity, self-image, appearance, behavior or expression is different from that traditionally associated with the legal sex assigned to an individual at birth, as set forth in chapter one of title eight of this code.  Such program may be presented through live instruction, video or an interactive computer course, and shall be updated regularly to reflect changes in law or other relevant circumstances.  Completion of such program shall be a requirement for initial licensure and subsequent license renewal for such drivers, except that any driver who has completed such program at least once may subsequently satisfy the requirements of this subdivision, at the discretion of the commission, by reviewing written materials, to be developed by the commission, that contain the information in such program.  All drivers licensed by the commission shall be required to certify that they have completed such program or received and reviewed such written materials.  

§ 4.  Subdivision b of section 19-507 of the administrative code of the city of New York is amended by adding new paragraph 3 to read as follows:

3.  Any driver or vehicle owner of a vehicle licensed by the commission or base station licensee who facilitates sex trafficking with a vehicle shall be liable for a civil penalty of ten thousand dollars, and the commission shall revoke the license of such driver, the license of the vehicle used to commit such facilitation when the person who facilitated sex trafficking is the owner of such vehicle, and the license of the base station licensee when such base station licensee committed such facilitation and the vehicle used to commit such facilitation was affiliated with the base station licensed by such licensee at the time such offense was committed.


 § 5.   This local law shall take effect ninety days after its enactment into law, except that the taxi and limousine commission shall take all necessary action, including the promulgation of rules, prior to such effective date.
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� Id. 


� Trafficking Victims Protection Act of 2000, Pub. L. No. 106-386 Division A, 114 State.1464 (2000) (TVPA) (codified at Title 18, United States Code, Chapter 77, Peonage, Slavery and Trafficking in Persons).  The TVPA was amended and reauthorized by the Trafficking Victims Protection Reauthorization Act of 2003, Pub. L. No. 108-193, 117 Stat. 2875 (2003) and by the Trafficking Victims Protection Reauthorization Act of 2005, Pub. L. No. 109-164 (2006).


� These sections are located at 18 U.S.C. § 1589 (Forced labor) and 18 U.S.C. § 1591 (Sex trafficking of children or by force, fraud, or coercion).


� See 18 U.S.C. § 1591(a).


� Id.


� 18. U.S.C. §1591 (b).


� 18. U.S.C. §1591 (d).


� This includes misstatements or omissions to induce or maintain the person being patronized to engage in or continue to engage in prostitution activity.


� N.Y. Penal Law § 230.34. 


� Id., See Penal Law § 70.00(2)(b). 


� See Penal Law § 80.00. 


� N.Y. Penal Law § 230.36. 


� New York Anti-Trafficking Network, New York State Anti-Trafficking Law, as accessed on 6/22/11 at � HYPERLINK "http://www.svfreenyc.org/media/survivors/antitraffickingnetwork/2007_12_12_nylaws.pdf" �http://www.svfreenyc.org/media/survivors/antitraffickingnetwork/2007_12_12_nylaws.pdf�.


� N.Y. Penal Law §230.32.


� N.Y. Penal Law §230.30.


� N.Y. Penal Law §230.25.


� N.Y. Penal Law §230.33.


� N.Y. Penal Law §230.35. 


� � HYPERLINK "http://www.metro.us/newyork/local/article/902030--wife-claims-institutional-prostitution" �http://www.metro.us/newyork/local/article/902030--wife-claims-institutional-prostitution�; see also Hearing Testimony before the Committees on Women’s Issues and General Welfare, June 27, 2011, at pp. 106-107.


� Id.


� Hearing Testimony before the Committees on Women’s Issues and Transportation, at pp. 69-71.


� New York Times, December 14, 2011


� � HYPERLINK "http://www.fbi.gov/newyork/press-releases/2010/nyfo111710b.htm" �http://www.fbi.gov/newyork/press-releases/2010/nyfo111710b.htm� 


� Id.


� Id.


� http://www.dnainfo.com/20111108/midtown/feds-get-17th-conviction-koreatown-sex-trafficking-case/comments


� Press Release of Manhattan District Attorney’s Office, “Manhattan DA’s Office, NYPD, HSI Announce Sex Trafficking Charges.” April 23, 2012. 
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� As told to Counsel to the Women’s Issues Committee, Tai Meah, by Assistant District Attorney Leroy Frazer (Manhattan) on June 4, 2012. 


� Id.
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