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	TITLE
	A Local Law to amend the administrative code of the city of New York, in relation to prohibiting acts of harassment at schools.

	ADMINSTRATIVE CODE
	Amends title 10 by adding a new section 10-137


On, October 7, 2003, at 10:00 a.m., the Committee on Education, chaired by Council Member Eva Moskowitz, will hear testimony on Int. 418-A, entitled the “Dignity for All Students Act” (“DASA”). This proposed law would amend the Administrative Code to prohibit acts of harassment at New York City public schools.

Background And Rationale For the Proposed Local Law

Int. 418-A was proposed to address harassment and bullying that occurs in the New York City School system and the failure of current laws to address that problem.  At its core, DASA would require the Department of Education (the “Department”) to (i) establish policies and guidelines that would prohibit most forms of harassment and bullying (as well as more serious misconduct), (ii) train all school personnel to enforce such polices and guidelines to prevent such incidents from occurring and (iii) report all such incidents within the Department for tracking purposes and to the public in summary form.  DASA would also prohibit the Department from retaliating against the victims of harassment and those who report on, complain about, or testify concerning incidents of harassment.

The Department of Education refused to provide the Education Committee with information it requested regarding the number and nature of harassment and bullying incidents within the school system and how the Department handles such behavioral problems.  Few dispute, however, that the school system is plagued by conduct that, while not rising to the level of criminal misconduct, clearly interferes with learning and with the schools’ obligation to provide a safe environment for all students.  While violent crime in schools grabs headlines, many advocates believe that day-to-day bullying and harassment of students has a greater overall effect on the quality of education provided to the entire school system.  Certainly, as advocates will testify at the hearing, the effect of bullying on individual students can be extreme.  In addition to creating socialization and self-esteem problems, students subject to aggressive and continuous harassment from their peers are less likely to develop confidence skills that they need to excel in life and are more likely to skip school or perform poorly in class and on tests.  In the most egregious cases, advocates note that students are unable to attend school and drop out of the school system without graduating.  In other cases, bullying escalates into episodic conflict and results in violence.

Although some programs exist to remedy these problems, they are not widespread and limited in scope.  Schools like Harvey Milk high school, which attracts homosexual and transgendered students who have been unable to obtain harassment-free education in more traditional settings, seem to be effective.  No such program exists for children of a particular religion, national original, race, gender, disability, etc., and the Department could not, realistically, create a magnet school for every child who is bullied.  Moreover, such schools may be seen as a form of last resort, not a cure to the problem of student misbehavior.  The Department is required to provide a safe, excellent education to all students at all schools.

State law already prohibits misconduct of the kind that DASA addresses.  Education Law § 2801 requires the Department to develop a code of conduct to, among other things, “maintain order . . . govern the conduct of students, teachers and other personnel . . . “assure security and safety,” impose limitations upon conduct and language employed by students and discipline students who violate the rules of conduct.  Section 2801 specifically addresses students’ civil rights and the protection of children with disabilities, and reaches not only violent conduct but also “threats of violence.”   This section also requires school districts to develop a code of conduct through appropriate regulations and to disseminate and enforce those regulations.  

The Department of Education has created a number of regulations including, of most relevance to today’s hearing, Chancellor’s Regulation A-830, which governs complaints of discrimination and harassment, and Regulation A-831, which regulates student-to-student sexual harassment.  Regulation A-830, in particular, guarantees students “equal educational . . . opportunities” without regard to race, color, religion, creed, national origin, alienage, citizenship status, age, marital status, disability, sexual orientation, gender (sex) or prior record of arrest or conviction . . . .” and “prohibit[s] retaliation against any individuals for utilizing the [Department’s] procedures or [for] filing complaints . . . or commencing litigation” concerning the protections of the regulation.  See Chancellor’s Regulation A-830 I.A and I.B.

Notwithstanding these regulations, many advocates believe that the Department’s efforts are ineffective.   They argue that such regulations are neither publicized nor enforced. Advocates also point to systemic problems within the school system, such as lack of staffing, lack of facilities for segregating disruptive students, lack of peer or mentor counseling, and intolerance or indifference on the parts of teachers, principals and administrators (although, admittedly, not all of such employees).  Finally, advocates note that the Chancellor’s Regulations to not cover all conduct that should be prohibited.  Regulation A-830 is designed to prevent discrimination in the delivery of educational services; Regulation A-831 addresses sexual misconduct between students.  Neither specifically addresses bullying or harassment, or student/staff sexual or other misconduct.

The Proposed Local Law – Int 418-A
The proposed Local Law would add a new section 137 to Title 10 of the New York City Administrative Code.   Subdivision (a) of § 10-137 would contain definitions that broadly include students, faculty and school buildings and functions within the proposed law.  These definitions include “gender,” “retaliatory action,” “school,” “school function,” and “school premises.”  It would also define “harassment” to mean:

the creation of a hostile environment by conduct or by verbal threats, taunting, intimidation or abuse, including conduct, verbal threats, intimidation or abuse for any reason, including any reason based on, but not limited to, a person’s actual or perceived race, color, national origin, ethnic group, religion, religious practice, disability, sexual orientation, gender, sex, family composition or circumstance, economic circumstance,  physical appearance, medical condition, school performance or any other characteristic or reason that has or would reasonably have the effect of substantially interfering with a student’s educational performance, opportunities or benefits, or the student’s mental, emotional or physical well-being, or that reasonably causes or would reasonably be expected to cause a student or other person to fear for his or her physical safety.

Subdivision (b) of § 10-137 would prohibit acts of harassment at schools and school functions.  Subdivision (c) would require the Department to create policies and guidelines to create a school environment that is free of harassment.  Pursuant to paragraph (4) of subdivision (c), these policies and guidelines must be consistent with Education Law § 2801, and include guidelines for use in employee training programs and in presentations to students.  These policies and guidelines must be incorporated into a code of conduct that the Chancellor must disseminate under Education Law § 2801.  In addition, under paragraph (5) of subdivision (c), the principal at each school or such principal’s designee must ensure the training and dissemination of materials required by this local law.  Furthermore, pursuant to paragraph (6) of subdivision (c), such policies and guidelines must be included in mail to parents or guardians of students at the beginning of each school year, and must be posted in prominent places in multiple languages.

Subdivision (d) of the proposed § 10-137 would require the Chancellor to appoint school principals or their designees to enforce the Department’s new anti-harassment policies and guidelines, and to report on all incidents of harassment that occur within the school year.  The Chancellor would also appoint a superintendent to receive and resolve complaints that concern principals or their designees.  Pursuant to this subdivision, the Department would, by July 30 each year, make a summary of such information available to the public.  Such summary report would indicate, at a minimum, the number and nature of incidents of harassment by school, school district, region, borough and grade level, and must be published on the Department’s website. 

Subdivision (e) would protect victims of harassment, as well as persons who report upon or instigate proceedings concerning incidents of harassment.  

Section 3 of the local law would contain a severability clause.

Section 4 of the local law would provide that DASA, if enacted, would take effect one hundred and eighty days after its enactment.  A copy of the proposed Local Law follows.

Int. No. 418-A

By Council Members Gerson, Avella, Barron, Boyland, Brewer, Clarke, Dilan, Fidler, Jackson, Koppell, Liu, Lopez, Martinez, McMahon, Quinn, Nelson, Perkins, Recchia, Reed, Rivera, Seabrook, Sears, Serrano, Vann, Yassky, Baez, Comrie, DeBlasio, Felder, Foster, Gonzalez, Jennings, Monserrate, Reyna, Stewart, Weprin and Moskowitz.

..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting acts of harassment at schools. 

..Body

Be it enacted by the Council as follows:


Section 1. Legislative findings:  The Council finds that many students, teachers, administrators and others in the New York city school communities are plagued by harassing behavior which interferes with students’ educational performance, opportunities and emotional or physical well-being and the well-being of the entire school community.  Accordingly, the Council finds that it is necessary to establish strong policies in our City’s schools prohibiting harassment for any reason including reasons based on, but not limited to, a person’s actual or perceived race, color, national origin, ethnic group, religion, religious practice, disability, sexual orientation, gender, sex, family composition or circumstance, economic circumstance, physical characteristic, medical condition or school performance. 

§ 2. Chapter 1 of title 10 of the administrative code of the city of New York is hereby amended by adding a new section 137 to read as follows:


§10-137.  Prevention of harassment on school premises.  

a. Definitions.  For the purposes of this section, the following terms shall have the following meanings:  

1.
“Gender” shall mean actual or perceived sex and shall also include a person’s gender identity, self-image, appearance, behavior or expression, whether or not that gender identity, self-image, appearance, behavior or expression is different from that traditionally associated with the legal sex assigned to that person at birth.

2.
“Harassment” shall mean the creation of a hostile environment by conduct or by verbal threats, taunting, intimidation or abuse, including conduct, verbal threats, intimidation or abuse for any reason, including, but not limited to, a person’s actual or perceived race, color, national origin, ethnic group, religion, religious practice, disability, sexual orientation, gender, sex, family composition or circumstance, economic circumstance,  physical characteristic, medical condition, school performance or any other characteristic or reason that has or would reasonably have the effect of substantially interfering with a student’s educational performance, opportunities or benefits, or the student’s mental, emotional or physical well-being, or that reasonably causes or would reasonably be expected to cause a student or other person to fear for his or her physical safety. 

3.
 “Retaliatory action” shall mean, but not be limited to, dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, compensation or other benefit, failure to hire, failure to appoint, failure to promote, or transfer or assignment or failure to transfer or assign against the wishes of the affected person.

4.
 “School” shall mean a public or private institution established and operating for the primary purpose of providing educational instruction to students at or below the twelfth grade level, provided, however, that such term shall not include parochial institutions.

5.
“School function” shall mean a school-sponsored extra-curricular event or activity or any event that takes place on school premises.

6.
"School premises" shall mean the buildings, grounds or facilities, or any portion thereof, owned, occupied by, or under the custody or control of public or private institutions, excluding parochial institutions, for the primary purpose of providing educational instruction to students at or below the twelfth grade level, and any vehicles owned, operated or leased by or on behalf of such institutions that are used to transport such students or the personnel of such institutions. 

b.
 Prohibition of harassment.  No person shall subject another person to harassment on school premises or at a school function. 

c.
Policies and guidelines.  (1) The chancellor of the city public school system shall create policies and guidelines, in accordance with the procedures set forth in subdivision three of section 2801 of the education law, intended to create a school environment that is free from harassment.  Such policies and guidelines shall include, but not be limited to, penalties or disciplinary measures for those found to have violated such policies and guidelines, and shall indicate when incidents of harassment must be reported to law enforcement authorities.  

2.
Such policies and guidelines required 

by paragraph 1 of this subdivision shall also include guidelines to be used in employee training programs to discourage the development of harassment and that are designed to (a) raise the awareness and sensitivity of school employees to potential discrimination or harassment, and (b) enable employees to prevent and respond to harassment. 

3.
 Such policies and guidelines required by paragraph 1 of this subdivision shall also include guidelines to be used in presentations given to students about conduct and harassment issues.  Such guidelines shall be designed to discourage the development of harassment by (a) raising the awareness and sensitivity of pupils regarding potential harassment and (b) fostering empathy and empathetic conduct among students.

4.
Such policies and guidelines required by paragraph 1 of this subdivision shall be included in the code of conduct which the chancellor is required to disseminate pursuant to subdivision four of section 2801 of the education law.  

5.
The chancellor of the city public school system shall appoint the principal of each school within his or her jurisdiction or the designee of such principal as the person responsible for ensuring the dissemination of and training on the anti-harassment policies and guidelines to all staff of each school and the school safety committee.  The chancellor shall also appoint each such principal or designee to be responsible for ensuring dissemination of the anti-harassment policies and guidelines to students and their parents or guardians.  Such principal or designee shall ensure that the name and contact information of a school employee who can provide copies of such policies and guidelines is made available to all students, parents, guardians, all staff and the school safety committee. 

6.
Such policies and guidelines required by paragraph 1 of this subdivision shall also be included in mail to parents or guardians of students at the beginning of each school year and shall be posted in prominent places in multiple languages, including, but not limited to, English, Spanish, Chinese, Russian, Yiddish, Korean, and Haitian-Creole.

d. Reporting.  The chancellor of the city public school system shall appoint the principal of each school within his or her jurisdiction or the designee of such principal as the person  responsible for ensuring the enforcement of the anti-harassment policies and guidelines established pursuant to subdivision c of this section and to whom reports of incidents of harassment on school premises or at a school function may be made.  The chancellor shall also appoint the superintendent of each region and/or district within his or her jurisdiction or the designee of such superintendent as the person to whom reports of incidents of harassment on school premises or at a school function may be made when such report concerns the principal or other person appointed as the enforcement officer of a school.  The chancellor shall create procedures under which such incidents of harassment are tracked for record keeping purposes and procedures under which such incidents of harassment are reported promptly to the principal or his or her designee, or the superintendent of each region and/or district or his or her designee, who must complete, for each such incident, an incident report indicating information about the incident, including, but not limited to, the parties and type of harassment involved.  By no later than July 30 of each year, the Department shall publish a statistical summary of all such reports concerning incidents that occurred during the preceding school year.  Such summary report shall indicate, at a minimum, the number and nature of incidents of harassment by school, school district, region, borough and grade level, and shall be published on the Department’s website and by such other means as, in the chancellor’s discretion, are reasonably calculated to disseminate such information to the public.

e. Protection of people who report incidents of harassment.  Any person subjected to harassment or having reasonable cause to suspect that another person has been subjected to harassment on school premises or at a school function, who reasonably and in good faith either reports such information to appropriate school officials or to law enforcement authorities, or who initiates, testifies, participates or assists in any formal or informal proceedings pursuant to this section, shall not be liable for civil damages that may arise from the making of such report or from initiating, testifying, participating or assisting in such formal or informal proceedings, and no school official or employee shall take, request or cause a retaliatory action against any such person who either makes such a report or initiates, testifies, participates or assists in such formal or informal proceeding. 


§3.  If any subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of the local law that added this section, which remaining portions shall remain in full force and effect.

Effective date.  

§4. This local law shall take effect one hundred and eighty days after its enactment.
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