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ADMINISTRATIVE CODE:
Amends sections 17-1002, 17-1003 and 17-1004 and adds a new subchapter 3 to chapter 4 of title 20.
INTRODUCTION

On May 4, 2009, the Committee on Health, chaired by Council Member Joel Rivera, will hold a hearing on Proposed Int. No. 859-A, a local law that would require language access services in pharmacies. Expected to testify are the Department of Consumer Affairs, limited English proficient pharmacy customers, pharmacy representatives, advocacy groups and other interested members of the community.

BACKGROUND

According to the United States Census Bureau, over 35 percent of New Yorkers are foreign born.
 The City’s 2.9 million immigrants are extraordinarily diverse and speak over 100 different languages.
 More than 47 percent of New Yorkers over five years of age speak a language other than English in their homes
 and 23.7 percent are limited English proficient (LEP).
 Many foreign-born New Yorkers experience difficulties adequately accessing the healthcare system, and these difficulties are often connected to language barriers.
 

There is a well-documented relationship between patients’ English proficiency and the quality of healthcare they receive. Individuals who are LEP tend to underutilize primary and preventative care services and are the victims of greater numbers of medical errors.
 LEP individuals have also reported problems accessing insurance, maintaining coverage and interacting with medical professionals.
 According to the New York City Department of Health and Mental Hygiene, foreign-born adults who speak Spanish are less likely than English speakers to have a regular primary care provider and are almost twice as likely as English speakers to report having problems accessing medical care when needed.
 In a study of Haitian, Russian and Latino patients conducted by the New York Academy of Medicine (NYAM), 55 percent of respondents complained of language barriers during medical encounters.
 Participants in the study expressed frustration in dealing both with medical professionals and with administrative staff.
 Many participants in the study indicated that translation services were provided by friends and relatives (in person and over the phone), including children or nursing or administrative staff of the facilities that may not have specific training as medical interpreters.
 


Language Access in Pharmacies

Pharmacies are a critical access point for medical treatment and counseling. There were 1.3 billion medications prescribed or provided during medical visits in the United States in 2002.
 At least some of these prescriptions are likely filled by LEP individuals. The information associated with receiving a prescription or a new medicine may be complex, including the dosage, frequency and duration, special instructions regarding food, liquids and storage, and possible side effects.
 Pharmacists play a critical role in helping patients prevent medication errors and identifying drug interactions. 

Providing language access to pharmacies for LEP patients is a complex undertaking. A variety of mechanisms exist for this purpose including dispensing software with translation capabilities, handwritten translated instructions, having bilingual employees, telephone interpretation via third party, bilingual pharmacist networks and multilingual online medication and health information websites.
 Other approaches include the use of kiosks in the pharmacy that contain health information in multiple languages, video links between a translator and the LEP patient and “talking” medication bottles; however, these methods tend to be costlier and less common.

Despite the existence of these services, it is clear that many LEP individuals are not receiving meaningful access to pharmacies. At a hearing of the New York City Council’s Committee on Health on June 16, 2008, a number of LEP pharmacy consumers testified about their difficulties with medication. For example, Aida Torres testified that she did not take a medication that was prescribed by her doctor because she could not find anyone in her chain pharmacy store that spoke Spanish.
 Irania Sanchez’s testimony indicated that she had requested written information in Spanish from local stores of two national drugstore chains, but neither could provide it nor did they have employees who could help with translation.
 Another patient, Julio Perez, testified that he either does not take his medication or takes it whenever he thinks he should because he cannot understand the medication label or instructions and cannot communicate with pharmacists at the chain pharmacy.
 On one occasion, he became dizzy and nauseous after taking medication without knowing the proper dosage or frequency.
 Finally, Maria Sanchez explained that she must bring her 10-year-old granddaughter to translate for her (and often other patients) at her local chain pharmacy outlet.

Studies support these anecdotes. Perhaps the most comprehensive study of language access in New York City pharmacies was conducted by researchers from the New York Academy of Medicine (NYAM) in 2006.
 This random sample telephone survey of New York City pharmacists found that the vast majority (88 percent) encountered LEP patients on a daily basis.
 Despite the clear need, however, 50 percent of the pharmacists surveyed never translated prescription labels or translated them less than once a week.
 Similar rates of translation of prescription labels were found by two other studies, one in the Bronx (41 percent)
 and one in Milwaukee County, Wisconsin (47 percent).

Many pharmacies did not report translating prescription labels, even though a large majority of them have the capability to provide such labels. The NYAM study found that more than 79 percent of the pharmacists were able to provide translated labels in at least one language
 and a study in Atlanta determined that 88 percent of pharmacists surveyed had access to language assistance services.
 Pharmacists generally are less able to provide translated patient information sheets
  or medication safety warnings.
 In the NYAM research, Spanish was the most common language in which pharmacies were capable of providing translations; however, few could provide labels translated in other languages.

Pharmacies were even less equipped to provide medication counseling to LEP patients.
 Most (89 percent) of the pharmacies in NYAM’s survey had at least one bilingual employee, but less than half (43 percent) had a bilingual pharmacist or pharmacy intern, the only staff that are authorized to provide medication counseling to patients.
 Few (14 percent) pharmacies had telephone services that could be used for counseling patients about medication in a language other than English.
 The Milwaukee County, Wisconsin study found that such services made it significantly more likely that a pharmacy could verbally communicate with an LEP patient.
 Even if any translation or interpretation services existed, however, very few pharmacies displayed signs to inform patients that these services were available.
 Importantly, both the New York Academy of Medicine study and a survey of all pharmacies in the Bronx determined that translation services were more likely to be used at independent based pharmacies and in communities where there were a large proportion of LEP individuals.
 


On November 13, 2008 and April 21, 2009, New York State Attorney General Andrew M. Cuomo announced that seven national and New York area pharmacy chains had entered into agreements to provide language access services to New York customers.
 The pharmacies entering into the agreements with the Office of the Attorney General consented to a variety of measures including informing customers of their right to language assistance, identifying customers that needed such assistance with their prescription medications and providing counseling to customers in their own languages.
 In addition, the pharmacies will supply prescription labels and certain other written information in Spanish, Chinese, Italian, Russian, French, and Polish.
  
PROPOSED INT. NO. 859-A

Section 1 of Proposed Int. No. 859-A would set forth the legislative findings and intent of the legislation. 

Section 2 of Proposed Int. No. 859-A would amend section 17-1002 of chapter 10 of title 17 of the Administrative Code to add the following definitions: 

a. “Limited English proficient individual” shall mean an individual who identifies as being, or is evidently, unable to speak, read or write English at a level that permits such individual to understand health-related and pharmaceutical information communicated in English.

b. “Primary language” shall mean the language identified by a limited English proficient individual as the language to be used in communicating with such individual.

Section 3 of Proposed Int. No. 859-A would add a new subdivision e to section 17-1003 of chapter 10 of title 17 of the Administrative Code to require the Department of Health and Mental Hygiene (DOHMH) to ensure that information about its prescription drug discount program and the program cards are provided to limited English proficient individuals in their primary languages.

Section 4 of Proposed Int. No. 859-A would amend section 17-1004 of chapter 10 of title 17 of the Administrative Code to require DOHMH to include data on the number of users of the prescription drug discount program who are LEP individuals in its annual required report to the City Council on the program.
Section 5 of Proposed Int. No. 859-A would add a new subchapter 3 to chapter 4 of title 20 of the Administrative Code. New section 20-620 would add the following definitions:

a. “Chain pharmacy” shall mean any pharmacy that is part of a group of five or more establishments that (1) conduct business under the same business name or (2) operate under common ownership or management or pursuant to a franchise agreement with the same franchisor.

b. “Competent oral interpretation” shall mean oral communication in which a person acting as an interpreter comprehends a spoken message and re-expresses that message accurately and objectively in another language, utilizing all necessary pharmaceutical- and health-related terminology. 

c. “Competent translation” shall mean written communication in which a person or device translates a written message and re-writes that message accurately and objectively in another language, utilizing all necessary pharmaceutical- and health-related terminology.

d. “Language assistance services” shall mean competent oral interpretation and/or competent translation provided to a limited English proficient individual in his or her primary language to ensure that such individual understands medication labels, warning labels and instructions for drug usage.

e. “Limited English proficient individual” or “LEP individual” shall mean an individual who identifies as being, or is evidently, unable to speak, read or write English at a level that permits such individual to understand health-related and pharmaceutical information communicated in English.  

f. “Pharmacy” shall mean any retail establishment that is located within the city of New York in which prescription drugs are sold.

g. “Pharmacy primary languages” shall mean the languages spoken by one percent or more of (1) the population residing in the community district in which a pharmacy is located, as provided to such pharmacy by the department on a yearly basis; and (2) beginning one year after the effective date of the local law that added this section, a pharmacy’s customers, as determined by the pharmacy’s prescription management system for the previous year.  

h. “Prescription management system” shall mean an electronic system designed to assist in the filling of prescriptions that stores identifying information about a patient including, but not limited to, a patient’s name and address.  

i. “Primary language” shall mean the language identified by an LEP individual as the language to be used in communicating with such individual.  

New section 20-621 would be require a chain pharmacy to provide free, competent oral interpretation services in the primary language of an LEP individual in order to counsel him or her about prescription medication unless such individual refuses such services. These services could be provided by a pharmacy staff member or a third-party paid or volunteer contractor, but would not need to be provided in-person. This new section would also require chain pharmacies to provide free, competent oral interpretation of prescription medication labels, warning labels and patient information sheets where LEP individuals do not speak one of the pharmacy’s primary languages.
New section 20-622 would require a chain pharmacy to provide free, competent translation of prescription medication labels, warning labels and patient information sheets to LEP individuals who speak one of the pharmacy’s primary languages. Pharmacies can provide dual- and multi-language medication labels, warning labels or patient information sheets to such individuals, as long as one of the languages included is the LEP individual’s primary language. 

Subdivision a of new section 20-623 would require a chain pharmacy to conspicuously post, at or adjacent to the prescription counter, a notification of the right to free language assistance services for LEP individuals. The notifications would have to be written in all of the pharmacy’s primary languages, and the size, style and placement would be determined by rules promulgated by the Department of Consumer Affairs (DCA).
Subdivision b of new section 20-623 would state that any pharmacy that is not required to provide language assistance services pursuant to this subchapter and that does not provide such services would have to conspicuously post, at or adjacent to the prescription counter, a notice listing three nearby pharmacies or chain pharmacies where language assistance services are available. The notifications would be required to be written in all of the pharmacy’s primary languages, and the size, style and placement would determined by rules promulgated by DCA.
Subdivision a of new section 20-624 would require chain pharmacy prescription management systems to include a field that requires pharmacy staff to enter the primary language of anyone who fills a prescription. Subdivision b would require DCA to provide each pharmacy and chain pharmacy a list of the languages spoken by one percent or more of the population residing in the community district in which the pharmacy is located once a year. Subdivision c would require DCA to provide to each non-chain pharmacy once a year a list of three nearby pharmacies or chain pharmacies that provide language assistance services. Subdivision d would require, for all prescriptions filed pursuant to section 71.07 of the New York City Health Code, pharmacists to indicate whether language assistance services were needed and whether such services were provided each time a prescription was filled.
Subdivision a of new section 20-625 would make any chain pharmacy that violated sections 20-621 or 20-622 or any rules promulgated thereunder liable for a civil penalty between $250 and $2,500 for the first violation and between $500 and $5,000 for each succeeding violation. Subdivision b would make any chain pharmacy or pharmacy that violated the provisions of section 20-623 or any rules promulgated thereunder liable for a civil penalty of between $200 and $500 for the first violation and between $300 and $1,000 for each succeeding violation.

Subdivision a of new section 20-626 would, notwithstanding any other provision of law, give DCA the authority, upon due notice and hearing, to impose civil penalties for the violation of this subchapter and any rules promulgated thereunder. Such new section would also provide that the DCA would have the power to render decisions and orders and to impose civil penalties not to exceed the amounts specified in section 20-625 for each such violation. All proceedings authorized pursuant to this section would have to be conducted in accordance with the rules promulgated by the DCA commissioner. Any proceedings would be conducted in accordance with rules promulgated by the DCA commissioner. The penalties provided for in section 20-625 of this subchapter would be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings. 
Subdivision b of new section 20-626 would provide that any proceedings must be commenced by the service of a notice of violation returnable to the DCA administrative tribunal. The DCA commissioner would prescribe the form and wording of notices of violation and such notice, or copy thereof, when filled in and served shall constitute notice of the violation charged, and, if sworn to or affirmed, would be prima facie evidence of the facts contained therein.

Section 6 of Proposed Int. No. 859-A would make the law effective one hundred and eighty days after enactment except for subdivision b of section 20-624 of section 5 of the law which would take effect sixty days after enactment. Any rules necessary for implementing and carrying out the provisions of the local law could be promulgated prior to its effective date.
Proposed Int. No. 859-A

By The Public Advocate (Ms. Gotbaum) and Council Members Brewer, James, Liu, Palma, Sanders Jr., Gerson, White Jr., Gioia, Arroyo and Martinez

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the provision of language assistance services in pharmacies.
..Body

Be it enacted by the Council as follows:

Section 1. New York is a multilingual city where more than 150 languages are spoken, almost half of the residents speak a language other than English at home and nearly a quarter do not speak English very well. Limited English proficiency can have significant consequences in healthcare settings, particularly in relation to the dispensing of medication. A patient’s inability to understand medication labels and instructions can cause errors in usage and thereby endanger the health of limited English proficient residents. The difficulties limited English proficient New Yorkers may experience in communicating with their pharmacists could be greatly alleviated by the provision of interpretation services and translated medication labels.

New Yorkers who have limited English proficiency are not receiving the interpretations and translations they need. A 2007 study of pharmacies in New York City by the New York Academy of Medicine found that, although 88 percent of surveyed New York City pharmacists reported serving customers with limited English proficiency daily and 80 percent had the ability to translate medication labels, only 34 percent reported actually translating such labels daily. More than a quarter of the surveyed pharmacists never translate labels. 

Thus, the Council finds that the lack of interpretation and translation services in pharmacies presents a significant risk to the public health and safety of New Yorkers and that it would be in the public interest to ensure that all residents, regardless of the language they speak, understand their medication labels and instructions.
§ 2. Section 17-1002 of chapter 10 of title 17 of the administrative code of the city of New York is amended to read as follows:

§17-1002 Definitions. [When used in this chapter, the term “rebate”]For the purposes of this chapter, the following terms shall have the following meanings: a. “Limited English proficient individual” shall mean an individual who identifies as being, or is evidently, unable to speak, read or write English at a level that permits such individual to understand health-related and pharmaceutical information communicated in English.
b. “Primary language” shall mean the language identified by a limited English proficient individual as the language to be used in communicating with such individual.

c. "Rebate" shall mean a refund of a certain portion of the wholesale price of a drug based on a negotiated agreement between a drug manufacturer and any administrator of the prescription drug discount card program created pursuant to this chapter. 
§ 3. Section 17-1003 of chapter 10 of title 17 of the administrative code of the city of New York is amended by adding a new subdivision e to read as follows:
e. In developing the prescription drug discount program, the department shall ensure that program information and prescription drug discount cards are provided to limited English proficient individuals in their primary languages.

§ 4. Section 17-1004 of chapter 10 of title 17 of the administrative code of the city of New York is amended to read as follows:
§ 17-1004 Report. Not later than sixty days after the end of each twelve-month period during which the prescription drug discount card program has been in operation, the department shall provide the city council with a report regarding such program. Such report shall provide information regarding the operation of such program during the reporting period, including, but  not limited to (i) the number of prescription drug discount card holders who used the prescription drug discount card at least once, (ii) the total cost savings to all card holders generated by the  program, (iii) the average cost savings to a card holder per prescription, (iv) the source and  method of cost savings under the program, (v) the major drug categories that are not discounted under the program and an explanation as to why such drugs are not listed, (vi) the drugs for which rebates are offered under the program, listed according to major drug category, (vii) the number of pharmacies participating in the  program, [and ](viii) to the extent available, any costs incurred by pharmacies to participate in the program, and (ix) the number of users who are limited English proficient individuals.
§ 5. Chapter 4 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 3 to read as follows:

SUBCHAPTER 3

LANGUAGE ASSISTANCE SERVICES IN PHARMACIES

§ 20-620 Definitions.

§ 20-621 Provision of interpretation services required.
§ 20-622 Provision of translation services required.
§ 20-623 Notification relating to language assistance services.

§ 20-624 Recordkeeping; primary language determinations; and pharmacy locations.
§ 20-625 Penalties.

§ 20-626 Hearing authority.

§ 20-620 Definitions. For the purposes of this subchapter, the following terms shall have the following meanings: a. “Chain pharmacy” shall mean any pharmacy that is part of a group of five or more establishments that (1) conduct business under the same business name or (2) operate under common ownership or management or pursuant to a franchise agreement with the same franchisor.
b. “Competent oral interpretation” shall mean oral communication in which a person acting as an interpreter comprehends a spoken message and re-expresses that message accurately and objectively in another language, utilizing all necessary pharmaceutical- and health-related terminology. 

c. “Competent translation” shall mean written communication in which a person or device translates a written message and re-writes that message accurately and objectively in another language, utilizing all necessary pharmaceutical- and health-related terminology.

d. “Language assistance services” shall mean competent oral interpretation and/or competent translation provided to a limited English proficient individual in his or her primary language to ensure that such individual understands medication labels, warning labels and instructions for drug usage.

e. “Limited English proficient individual” or “LEP individual” shall mean an individual who identifies as being, or is evidently, unable to speak, read or write English at a level that permits such individual to understand health-related and pharmaceutical information communicated in English.  

f. “Pharmacy” shall mean any retail establishment that is located within the city of New York in which prescription drugs are sold.

g. “Pharmacy primary languages” shall mean the languages spoken by one percent or more of (1) the population residing in the community district in which a pharmacy is located, as provided to such pharmacy by the department on a yearly basis; and (2) beginning one year after the effective date of the local law that added this section, a pharmacy’s customers, as determined by the pharmacy’s prescription management system for the previous year.  
h. “Prescription management system” shall mean an electronic system designed to assist in the filling of prescriptions that stores identifying information about a patient including, but not limited to, a patient’s name and address.  

i. “Primary language” shall mean the language identified by an LEP individual as the language to be used in communicating with such individual.  

§ 20-621 Provision of interpretation services required. a. Every chain pharmacy shall provide free, competent oral interpretation services to all LEP individuals in an LEP individual’s primary language for the purposes of counseling such individual about his or her prescription medications, unless an LEP individual refuses such services. Such services may be provided by a staff member of the pharmacy or a third-party paid or volunteer contractor. Such services need not be provided in-person or face-to-face in order to meet the requirements of this section.
b. Every chain pharmacy shall provide free, competent oral interpretation of prescription medication labels, warning labels and patient information sheets to LEP individuals who do not speak one of the pharmacy’s primary languages.

§ 20-622 Provision of translation services required. Every chain pharmacy shall provide free, competent translation of prescription medication labels, warning labels and patient information sheets to each LEP individual filling a prescription at such chain pharmacy who speaks one of the pharmacy’s primary languages. Nothing in this section shall prohibit a chain pharmacy from providing dual- or multi-language medication labels, warning labels or patient information sheets to LEP individuals who speak one of the pharmacy’s primary languages if one of the languages included on such labels or sheets is the LEP individual’s primary language. 
§ 20-623 Notification relating to language assistance services. a. Every chain pharmacy shall conspicuously post, at or adjacent to each counter over which prescription drugs are sold, a notification of the right to free language assistance services for limited English proficient individuals as provided for in sections 20-621 and 20-622 of this subchapter. Such notifications shall be provided in all of the pharmacy’s primary languages. The size, style and placement of such notice shall be determined in accordance with rules promulgated by the department.

b. Every pharmacy that is not required to provide language assistance services pursuant to this subchapter and is not providing such services shall conspicuously post, at or adjacent to each counter over which prescription drugs are sold, a notification of three nearby pharmacies or chain pharmacies where such language assistance services are available. Such notifications shall be provided in all of the pharmacy’s primary languages. The size, style and placement of such notice shall be determined in accordance with rules promulgated by the department.
§ 20-624 Recordkeeping; primary language determinations; and pharmacy locations. a. Every chain pharmacy’s prescription management system shall include a mandatory field to record the primary language of all individuals who fill prescriptions at such chain pharmacy. 

b. The department shall provide to each pharmacy and each chain pharmacy on a yearly basis a list of the languages spoken by one percent or more of the population residing in the community district in which the pharmacy or chain pharmacy is located.
c. The department shall provide to each pharmacy that is not a chain pharmacy on a yearly basis a list of three nearby pharmacies or chain pharmacies that provide language assistance services.
d. For all prescriptions filed pursuant to section 71.07 of the health code of the city of New York, the pharmacist shall include an indication of whether language assistance services were needed and provided when such prescriptions were filled. 
§ 20-625 Penalties. a. Any chain pharmacy that violates the provisions of sections 20-621 or 20-622 of this subchapter or any rules promulgated pursuant to such sections shall be liable for a civil penalty of not less than two hundred fifty dollars nor more than two thousand five hundred dollars for the first violation and for each succeeding violation a civil penalty of not less than five hundred dollars nor more than five thousand dollars.
b. Any chain pharmacy or pharmacy that violates the provisions of section 20-623 of this subchapter or any rules promulgated pursuant to such section shall be liable for a civil penalty of not less than two hundred dollars nor more than five hundred dollars for the first violation and for each succeeding violation a civil penalty of not less than three hundred dollars nor more than one thousand dollars.
§ 20-626 Hearing Authority. (a) Notwithstanding any other provision of law, the department shall be authorized upon due notice and hearing, to impose civil penalties for the violation of any provision of this subchapter and any rules promulgated thereunder. The department shall have the power to render decisions and orders and to impose civil penalties not to exceed the amounts specified in section 20-625 of this subchapter for each such violation. All proceedings authorized pursuant to this section shall be conducted in accordance with rules promulgated by the commissioner. The penalties provided for in section 20-625 of this subchapter shall be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.

(b) All such proceedings shall be commenced by the service of a notice of violation returnable to the administrative tribunal of the department. The commissioner shall prescribe the form and wording of notices of violation. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged, and, if sworn to or affirmed, shall be prima facie evidence of the facts contained therein.

§ 6. This local law shall take effect one hundred and eighty days after its enactment into law, provided, however, that subdivision b of section 20-624 of section 5 of this local law shall take effect sixty days after such enactment, and provided further that the department may promulgate any rules necessary for implementing and carrying out the provisions of this local law prior to its effective date.
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