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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the prohibition of activities to prevent access to reproductive health care facilities.

I.
INTRODUCTION


On Wednesday, April 1, 2009, the Committee on Civil Rights, chaired by Council Member Larry B. Seabrook, will hold a hearing on Proposed Int. No. 826-A, a bill concerning the prohibition of activities to prevent access to reproductive health care facilities. The Committee previously held a hearing on Int. No. 826 on November 18, 2008.

II.
BACKGROUND

In the early 1990s, protections for those seeking reproductive health care services were scant and infrequently enforced. According to Alexander C. Sanger, who served as President and Chief Executive Officer of Planned Parenthood of New York City, women were frequently subjected to physical and verbal attacks by protesters on their way to reproductive health care facilities.
 Clinic workers, he added, were also subject to physical harassment from protestors.
 Many pro-choice advocates complained that enforcement of then-existing laws against harassment and assault outside of reproductive health care facilities was woefully inadequate.
 

In 1994, the City Council responded to these concerns and amended the City’s Human Rights Law in order to prohibit interference with access to reproductive health care services.
  In amending the Human Rights Law, the Council recognized that state and federal law protected the personal right to obtain reproductive health services, as well as the right of persons to peaceably protest.
  At the time there was concern that individuals and groups were abusing the right to peaceably protest by engaging in activities that physically prevented or otherwise unlawfully intimidated others from entering or exiting reproductive health care facilities.
  The Council passed Local Law 3 of 1994 in an effort to balance the rights of persons to access reproductive health services with the rights of persons to peaceably protest. Local Law 3 of 1994 sought to prohibit interference with a person’s access to reproductive health care services, ensure that those harmed by such conduct could seek redress in the courts and to permit the City to obtain injunctive relief against such conduct.
  

Although reproductive health care facilities are no longer under siege as they were in the early 1990s, problems persist. A 2007 survey of 39 reproductive health care facilities conducted by the City Council and NARAL Pro-Choice New York found that almost 30 percent of the facilities experienced regular protest activity. Two clinics in particular, DrEmily Women’s HealthCare and the Ambulatory Surgery Center of Brooklyn, reported exceptionally harassing behavior by protestors. DrEmily Women’s HealthCare, located in the South Bronx, reported that protesters from Operation Rescue and Expectant Mother Care were frequently harassing and intimidating women seeking services at its facility. The protestors also were regularly blocking access into and out of the clinic itself. The Ambulatory Surgery Center of Brooklyn, located in Sunset Park, voiced similar complaints, with protestors verbally and physically accosting clinic staff and patients on a daily basis.

III.
GOVERNING LAW

Important measures exist at the federal, state and local levels to ensure that both the right to receive reproductive health services and the right to engage in peaceful protest are protected. As a result, the laws often overlap and should be considered together. The protections under local law are intended to build on existing federal and State laws and strengthen safeguards for citizens of New York City. Below is an explanation of applicable sections of existing federal, state and city laws. Two charts are attached to illustrate the similarities and differences of the existing laws as well as the changes that will occur under Proposed Int. No. 826-A. Chart one compares the federal and State laws. Chart two compares the current local law to the proposed legislation.


A.
Federal Law

The federal Freedom of Access to Clinic Entrances (“FACE”) statute prohibits persons from using force, the threat of force or physical obstruction with the intent to injure, intimidate or interfere with any person because such person was or is, or in an effort to intimidate such person from, obtaining or providing reproductive health services.
  The statute also prohibits intentionally damaging or destroying the property of a facility, because the facility provides reproductive health services.
  Any attempt to do the aforementioned acts is also prohibited under the statute.
  A person who violates any section of FACE is subject to a fine, or imprisonment not to exceed one year, or both.
  For subsequent violations, a person will be subject to a fine, or imprisonment not to exceed three years, or both.
  The statute provides that any person may initiate a civil action, but a violation of any prohibited behavior related to persons can only be brought by a person obtaining, trying to obtain, providing or trying to provide services in a reproductive health care facility.
  If the U.S. Attorney General or a state attorney general has reasonable cause to believe that a person or group has violated FACE, civil remedies, injunctive relief and compensatory damages may be sought.


B.
New York State Penal Law

Similar to FACE, New York State’s Penal Law addresses restrictions and penalties relating to inappropriate interference with access to health services, although the State law does not apply only to reproductive health services. The Penal Law provides that a person may not, by force or threat of force or physical obstruction, intentionally injure, intimidate or interfere with anyone, or attempt to do the same, because such other person was or is obtaining or providing health services. In addition, a person is prohibited from using the same behavior in an effort to discourage anyone from obtaining or providing health services.
  Under the State’s Penal Law, persons are prohibited from intentionally damaging or attempting to damage the property of a facility.
  New York’s statute creates criminal penalties for violation of this law. Criminal interference with health care services in the second degree is a class A misdemeanor, punishable by up to one year in jail, and in the first degree is a class E felony, punishable by up to four years imprisonment. 
C.
The Administrative Code
Chapter 8 of the current New York City Human Rights Law is entitled “Prevention of Interference with Reproductive Health Services.” Applicable definitions for this chapter  are provided in Section 8-802 of the Administrative Code. Section 8-802 defines a “reproductive health care facility” as a building, structure or place where health care services or counseling relating to the reproductive system is provided.
  Any individual, corporation, not-for-profit organization, partnership, association, group, or any other entity falls under the definition of a “person.”
  To “obstruct or block” is to physically hinder, restrain, impede, strike, shove, grab, kick or otherwise subject a person to unwanted physical contact, or attempt to do the same.

Currently, it is unlawful to, with the intent to prevent another person from obtaining or rendering or assisting in obtaining or rendering any reproductive health care service or counseling: (a) physically obstruct or block a person from entering or exiting the entryway or exit of a reproductive health care facility, or the premises in which such facility is located; or (b) follow and harass a person in or about a public place or to engage in conduct or repeatedly commit acts when such behavior places such other person in reasonable fear of physical harm; or (c) physically damage a reproductive health care facility so as to significantly disrupt its operation or attempt to do the same.
  If a person is found to have committed any of these prohibited activities, he or she will be guilty of a misdemeanor, punishable by a fine, or imprisonment, or both for a first conviction.
  For any subsequent convictions, the penalty is an increased fine, imprisonment, not to exceed one year in prison, or both.

Police may make an arrest if any of the elements described above are met. If an officer sees any of the prohibited activities and believes he or she can also establish intent, a lawful arrest can be made. If intent can be discerned and proven, the prohibited conduct is illegal under the statute, if not, it is likely to be a B misdemeanor or violation, with significantly lesser penalties. Police officers may find it difficult to determine whether the law is being broken because intent cannot be seen.

D.
Practical Concerns Regarding Current Law 

In order to make an arrest or prosecute a person, current law requires a complainant who was obtaining or rendering, or assisting another in obtaining or rendering, reproductive health services or counseling.  The Administrative Code, as presently drafted, does not make provisions for a clinic to make a complaint to the police based on protestors’ activities unless the facility itself is physically damaged.  Moreover, blocking an entrance or exit regardless of whether an individual is attempting to use the entrance or exit is not a violation of the current law.  Thus, a complaint from a woman who tried to access services, or someone assisting her, is required to make an arrest or prosecute a person.  There is no opportunity for a police officer to make an arrest simply based on his or her own observations.  A woman seeking services is therefore likely to be required to compromise her right to privacy and comfort in order for a prosecution to occur under current law. She may have to wait for officers in order to make a formal statement that can be used by the prosecution, she will certainly have to identify herself and she may have to appear in court several times as the case makes its way through the courts.  Lastly, while the current local law provides protection to both clinics and the premises in which clinics are located, it does not define the term “premises,” and thus is of limited utility to many clinics in the outer boroughs of New York City. 
IV.
TESTIMONY ON INT. NO. 826


At the hearing on the Int. No. 826 on November 18, 2008, many individuals and organizations testified in support of and in opposition to the legislation. Reproductive rights advocates and workers at reproductive health care facilities described various protest activities at reproductive health care facilities. For example, Kimberly Walker from the Ambulatory Surgery Center of Brooklyn testified that, although her office provides many other medical services in addition to abortion services, it continues to struggle with anti-abortion protestors who often hinder the access of all patients, regardless of the procedure they seek.
  The protestors engage in behaviors including “grabbing patients by the arms [and] touching them in inappropriate ways.” Dr. David Friedman, a gynecologist in private practice with an office located inside the Ambulatory Surgery Center of Brooklyn, similarly testified that protestors have inhibited his ability to provide general gynecological care to his patients by intimidating them from seeking care.
 His private practice patients have expressed fear about coming to the office.
 
Anne Robinson from Planned Parenthood of New York City testified about the harassing behavior she witnesses. Specifically, she described how protestors often follow clients to the door of the reproductive health clinics and block their path.
 An employee of DrEmily Women’s HealthCare in the Bronx described how protestors often position themselves in the parking lot entrance or exit in order to force a patient’s car or taxicab to stop so that the protestors can hand out literature.
 The same employee described various ways protestors interfere with clinic operations. For example, a protestor would stand in front of the clinic door and deliberately misdirect those trying to enter by telling them that there were no doctors there.
 Others hand out water to patients walking outside the facility who are not permitted to drink prior to a procedure.
 Finally, at DrEmily’s, clinic vendors, such as Fed Ex, UPS, and U.S. Postal Service deliverers, also have been targeted, preventing timely deliveries of needed supplies.

Opponents of Int. No. 826 stated that the proposed legislation would limit their ability to gather outside of reproductive health care facilities to counsel and peacefully protest. They expressed concern that allowing a reproductive health care facility to make a complaint about protestors’ activities would encourage clinics to falsely accuse protestors
 and would otherwise chill their ability to express themselves.
  The Committee, however, received lengthy testimony from the New York Civil Liberties Union, an organization committed to protecting and promoting civil rights, in support of this legislation because “it strikes the appropriate balance between free speech and the right to access reproductive health care.”
 The Civil Rights Committee of the New York City Bar Association submitted similar testimony.

V.
ANALYSIS OF INT. NO. 826-A


If enacted, Int. No. 826-A would strengthen the protections afforded to those seeking and providing reproductive health services while preserving opportunities for expression of opinions protected by the First Amendment. The requirement in the current law that a person act with the intent to prevent another from receiving or providing reproductive health services can make it difficult to arrest and prosecute those who step outside the boundaries of appropriate expression and violate the Human Rights Law. Proposed Int. No. 826-A would remove this intent requirement, facilitating arrest and prosecution for illegal conduct. With the intent requirement eliminated, it is important to establish some nexus between the clinics and the illegal behavior in order to warrant the penalties the law imposes. Thus, the legislation would amend the current law to penalize only those who violate certain provisions of the law within 15 feet of the premises of a reproductive health care facility. If Proposed Int. No. 826-A is enacted, the only conduct that would violate the City Human Rights Law, if done within 15 feet of a reproductive health care facility, is (i) following and harassing a person and (ii) engaging in a course of conduct or repeatedly committing acts that place a person in reasonable fear of physical harm. Much of this conduct is criminal outside of the 15-foot area under other laws, but subject to lesser penalties than those in Proposed Int. 826-A. Following and harassing a person outside of the 15-foot area, without more, however, is not a crime, nor a violation of the Human Rights Law. 
The word “harass” has its ordinary meaning in Proposed Int. No. 826-A just as it does when used in the crime of “harassment” in the State Penal Law.
 In fact, the crime of harassment is defined as, among other things, subjecting a person to physical contact with the “intent to harass, annoy or alarm another person” (emphasis added).

An individual complainant would be required to make a case against a perpetrator for the crime of “follow and harass” under Proposed Int. No. 826-A. A reproductive health care facility could not make it on his or her behalf. A number of other provisions of Proposed Int. No. 826-A, however, remove the burden of being a complainant from women seeking services at reproductive health care facilities or individuals trying to enter such facilities for other reasons. The current law prohibits blocking a person from entering or exiting a reproductive health care facility. Proposed Int. No. 826-A would add a ban on knowingly obstructing or blocking the premises of the facility itself. This provision would allow such arrests to be made based solely on the observation of a police officer and would remove the need for a complainant. 
Another provision that would lessen the current burden on women seeking services to act as complainants is a prohibition on knowingly interfering with the operation of a reproductive health care facility. This would allow a reproductive health care facility itself to make a complaint when a protestor disrupts its ability to provide services. The previous version of this bill, Int. No. 826, prohibited willfully interfering with the operation of a reproductive health care facility, which would require proof that a person acted with the intention of violating the law. Proposed Int. No. 826-A instead prohibits knowingly interfering, which will only require proof that an individual intended to commit an act and that act violated the law. 
In order to assist in interpreting the law, Proposed Int. No. 826-A provides examples of activities that, if done knowingly, would be considered interfering with the operation of a reproductive health care facility. The bill makes clear that interfering with medical procedures being performed at the facility or interfering with the delivery of goods to the facility would be considered interfering with the facility’s operation. It is important to note that dissuading a woman from entering a reproductive health care facility or obtaining an abortion using methods protected by the First Amendment of the U.S. Constitution would not constitute knowingly interfering with the operation of a reproductive health care facility.  In fact, section 8-807(b) of the Human Rights Law dictates that no provision of the current law can be interpreted to prohibit expression that is protected by the First Amendment.

In addition to the changes described above, Proposed Int. No. 826-A criminalizes the attempt to do most of the prohibited activities. Attempt language is included in the current law and was intended to be maintained in the proposed legislation. Finally, to better reflect the physical realities of reproductive health care facilities, particularly in the outer boroughs, Proposed Int. No. 826-A would define premises to comprise all entrances and exits of reproductive health care facilities including driveways and all other parts of the facility such as parking lots.

VI.
EFFECTIVE DATE
This local law would take effect ninety days after its enactment into law.
 Proposed Int. No. 826-A

By The Speaker (Council Member Quinn) and Council Members Reyna, Lappin, Foster, Yassky, Seabrook, Sears, de Blasio, Arroyo, Comrie, Fidler, Garodnick, Gonzalez, Jackson, James, Koppell, Liu, Mark-Viverito, Martinez, Nelson, Palma, Sanders Jr., Stewart, Weprin, White Jr., Gerson, Mendez, Gennaro, Brewer and Rivera

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the prohibition of activities to prevent access to reproductive health care facilities.

..Body

Be it enacted by the Council as follows:

Section 1. Legislative findings and intent. The council of the city of New York finds that the right to access reproductive health services is an important personal right protected by state and federal law. Likewise, the right to peaceably protest and express one's views is protected by state and federal law. Such actions include, but are not limited to, the right to speak, march, demonstrate, picket, pray, associate with others in expressive behavior or engage in other activity protected by the First Amendment. The council is aware that there are individuals or groups of individuals who may exceed the boundaries of lawful First Amendment expression by engaging in physical activities that prevent access to reproductive health care facilities or by engaging in activities that unlawfully harass or intimidate individuals trying to access such facilities. Such activities unlawfully interfere with both the operators of reproductive health care facilities and all individuals seeking free entrance and egress from such facilities.

The council finds that current law does not adequately protect reproductive health care facilities and those who work in or seek services from such facilities. Therefore, the council finds it appropriate for the protection of the public health, safety and welfare, to enact new legislation to strengthen the prohibitions on interference with access to reproductive health care facilities and services.   
§2. Section 8-801 of chapter 8 of title 8 of the administrative code of the city of New York, as added by Local Law 3 for the year 1994, is amended to read as follows.

§8-801. Short title. This local law shall be known as the “access to reproductive health[ services] care facilities act.”

§3. Current subdivision c of section 8-802 of chapter 8 of title 8 of the administrative code of the city of New York is REPEALED and a new subdivision c is added to read as follows:

c. “Premises of a reproductive health care facility” shall mean the driveway, entrance, entryway, or exit of a reproductive health care facility and the building in which such facility is located and any parking lot in which the facility has an ownership or leasehold interest.

§4. Section 8-803 of chapter 8 of title 8 of the administrative code of the city of New York, as added by Local Law 3 for the year 1994, is amended to read as follows:

§8-803. Prohibition of activities to prevent access to reproductive health[ services] care facilities. a. It shall be unlawful for any person[, with the intent  to prevent any other person from obtaining or rendering, or assisting in obtaining or rendering, any reproductive health care  service or counseling] (1) to knowingly physically obstruct or block[ such other] another person from entering into or exiting from the[ entryway or exit of a reproductive health  care facility, or the] premises[ in which such] of a reproductive health care facility[ is located] by physically striking, shoving, restraining, grabbing, or otherwise subjecting a person to unwanted physical contact, or attempting to do the same; (2) to knowingly obstruct or block the premises of a reproductive health care facility, so as to impede access to or from the facility, or attempt to do the same; (3)​ to follow and harass[ such other] another person within 15 feet of the premises of a reproductive health care facility; (4)[ in or about a public place or places or] to engage in a course of conduct or repeatedly commit acts within 15 feet of the premises of a reproductive health care facility when such behavior places[ such other] another person in reasonable fear of physical harm, or attempt to do the same;[ or (3)] (5) to physically damage a reproductive health care facility so as to[ significantly disrupt its] interfere with its operation, or attempt to do the same[.]; or (6) to knowingly interfere with the operation of a reproductive health care facility, or attempt to do the same, by activities including, but not limited to, interfering with, or attempting to interfere with (i) medical procedures being performed at such facility or (ii) the delivery of goods to such facility.
b. Violations. Any person who shall violate any provision of subdivision a of this  section shall be guilty of a misdemeanor punishable by a fine not to exceed one thousand dollars or imprisonment not to exceed six months, or both, for a first conviction under this section. For a second and each subsequent conviction under this section, the penalty shall be a fine not to exceed five thousand dollars or imprisonment not to exceed one year, or both.

§5. The opening paragraph of section 8-804 of chapter 8 of title 8 of the administrative code of the city of New York, as added by Local Law 3 for the year 1994, is amended to read as follows:

Where there has been a violation of subdivision (a) of section 8-803,[ Any] any person whose ability to[ obtain or render, or assist in obtaining or rendering] access a reproductive health care[ or counseling,] facility has been interfered with[ in violation of paragraphs one or two of subdivision (a) of section 8-803], and any owner or operator of a reproductive health care facility or owner of[ premises] a building in which such a facility is located,[ where there has been a violation of subdivision (a) of section 8-803,] may bring a civil action in any court of competent jurisdiction for any or all of the following relief:

§6. Section 8-805 of chapter 8 of title 8 of the administrative code of the city of New York, as added by Local Law 3 for the year 1994, is amended to read as follows:

§8-805. Civil action by city of New York to enjoin interference with access to reproductive health[ services] care facilities. 

The corporation counsel may bring a civil action on behalf of the city in any court of competent jurisdiction for injunctive and other appropriate equitable relief in order to prevent or cure a violation of subdivision a of section 8-803.

§7. This local law shall take effect ninety days after its enactment into law.
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CHART 1.

	
	Federal Freedom of Access 
to Clinic Entrances (FACE)

(42 USC § 248)
	State Penal Law
(NY Penal Law § 240.70)

	Intent
	· Requires that intent be established when proving that any of the prohibited activities occurred. 
	· Requires that intent be established when proving that any of the prohibited activities occurred.

	Protection of Persons
	· Prohibits someone from using force, the threat of force or physical obstruction in order to injure, intimidate or interfere with anyone obtaining or providing reproductive health services.

· Also prohibits the attempt to do any of the above
	· Prohibits someone from using force, the threat of force or physical obstruction to injure, intimidate or interfere with anyone:

· obtaining or providing health care services.

· in order to discourage him or her from obtaining or providing health care services.

· Also prohibits the attempt to do any of the above.

	Protection of Facilities
	· Prohibits damaging or destroying the property of a reproductive health care facility (or attempting to do so).
	· Prohibits damaging the property of a reproductive health care facility (or attempting to do so).

	Remedies & Penalties
	· Any person can bring civil action to enforce.
· But, a violation of the prohibitions related to persons can only be brought by someone obtaining, trying to obtain, providing or trying to provide services in a reproductive health care facility.
· U.S. Attorney General and state attorney generals may seek civil remedies injunctive relief and compensatory damages.
	· Second degree is class A misdemeanor.
· First degree is a class E felony.


CHART 2.

	Current Law
	What will change?

	Intent to prevent another from obtaining or rendering, or assisting in obtaining  or rendering  any reproductive health care services or counseling must be proven in all cases, including prosecutions for:

( Physically obstructing or blocking another person from 

(a) accessing an entryway or exit of a clinic, or

(b) the premises in which a clinic is located. 

( Following and harassing another in or about a public place placing another in reasonable fear of physical harm.

	Current law is difficult to enforce because of its intent requirement. Under the new legislation, all the same activities (plus new ones) are illegal, police would not need to “see” intent to make an arrest, and proof of such intent would no longer be required for any prosecution under the law. 


	As long as the above elements, including intent, are met, the police can make an arrest under this statute anywhere around a clinic
	Because intent is impossible to “see,” it the old law made it difficult for the police to determine whether the law was being broken so arrests rarely occurred. Under the new law, if any illegal behavior occurs within 15 feet of a clinic, it would be clear the law is being broken. 



	If intent can be discerned and is proven, the prohibited conduct is an A misdemeanor, if not it is likely to be a B misdemeanor or violation
	If prohibited conduct occurs within 15 feet of clinic premises, it would be an A misdemeanor, if not it would likely be a B misdemeanor or violation. 

	All arrests AND prosecutions require a complainant who was obtaining or rendering or assisting another in obtaining or rendering reproductive health services or counseling  - “merely” blocking an entrance or exit does not violate the law.
	Arrests can be made based on observation alone if a protestor is knowingly obstructing or blocking the premises of a clinic – no complainant is required



	Clinics and premises in which they are located are protected, but premises is not defined 
	Premises would be specifically defined to include both parking lots and driveways, which is critically important for clinics in the outer boroughs and expands the 15 foot area.

	No opportunity for a clinic to complain based on protesters’ activities.
	Knowingly interfering with the operation of a clinic would be a violation of the law.


	Peaceful protest is not unlawful
	No change.
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