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A Local Law to amend the charter of the city of New York, in relation to the confidentiality of information obtained by a city employee in the course of official duties.
Introduction


Today, the Committee on Governmental Operations, chaired by Council Member Bill Perkins, will conduct a joint hearing with the Sub-Committee on Immigration, chaired by Council Member Kendall Stewart, and the Select Committee on Civil Rights, chaired by Council Member Hiram Monserrate, the prime sponsor of Introductory Bill Number (“Int. No.”) 326, a bill related to the confidentiality of information obtained by city employees in the course of their official duties.  The Committee has invited the Administration, local government agencies and members of the advocacy community to provide testimony on this bill.

BACKGROUND AND OVERVIEW

In August 1989, Mayor Edward Koch issued Executive Order No. 124 (the “Executive Order”).  The Order prohibited any City officer or employee from voluntarily transmitting information regarding the immigration status of any individual to federal immigration authorities unless (i) such employee’s agency was required by law to disclose such information, (ii) such individual explicitly authorized a City agency to verify his or her immigration status, or (iii) such individual was suspected by a City agency of engaging in criminal behavior.  If an individual was suspected of engaging in criminal behavior, supervising employees were to make the decision of what action to take.  Mayor Dinkins and Mayor Giuliani reissued and followed the Executive Order. 

In 1996, Congress passed Section 434 of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat. 2105 (1996) (the “Welfare Reform Act”), and Section 642 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Publ. L. No.10-208, 110 Stat. 3009 (1996) (the “Immigration Reform Act”) (collectively, the “Sections”).  These Sections prohibit state and local governments from limiting their employees, as the Executive Order did, in the voluntary provision of information about the immigration status of individuals to the Bureau of Citizenship and Immigration Services (formerly know as, “Immigration and Naturalization Services”).  

Subsequent to enactment of the Sections, the City commenced an action against the United States for declaratory judgment and injunctive relief, claiming that the Sections were facially unconstitutional
 and that the City’s confidentiality policy, as articulated in the Executive Order, was valid. 

In 1999, the Court of Appeals for the Second Circuit declared that the federal legislation was not facially unconstitutional, and affirmed the district court’s dismissal of the City’s claims.  The Court also ruled in favor of the United States and found the City’s policy unconstitutional.  The Court found that a policy that “singles out a particular federal policy for non-cooperation while allowing City employees to share freely the information… with the rest of the world” was constitutionally improper in a system where federal and local authorities share authority over certain matters.
  However, the Court acknowledged that this system of  “dual-sovereignty” does give New York City certain power in this area.  The Court declared, “preserving confidentiality may in turn require that state and local governments regulate the use of such information by their employees.”
  The Court, in fact, seemed to indicate a general confidentiality policy might not be subject to the same constitutional concerns noting, “[w]hether the Sections would survive a constitutional challenge in the context of generalized confidentiality policies that are necessary to the performance of legitimate municipal functions and that include federal immigration status is not before us…”.

In light of the Second Circuit decision, the Charter Revision Commission of 2001 recommended several amendments to the City Charter that would authorize such generalized confidentiality protections.  These changes were approved by voters on the 2001 ballot and were codified as Section 8(g) of the Charter.    

Section 8(g) of the Charter declares that the city has the power to determine the duties of its employees, and that it is essential to the functioning of city government that the city retain control over information obtained by City employees in the course of their duties.  In the exercise of this power, rules may be promulgated requiring that information obtained by City employees be kept confidential to the extent necessary to preserve the trust of individuals who have business with City agencies.  To the extent set forth in such rules, each agency shall, to the fullest extent permitted by the laws of the United States and the State of New York, maintain the confidentiality of information in its possession relating to the immigration status or other private information that was provided by an individual to a City employee in the course of such employee’s duties. 

INT. NO. 326
Int. No. 326 seeks to create a City policy of confidentiality that withstands constitutional muster as outlined by the 2nd Circuit and fulfills the will of the people as expressed in the 2001 referendum.  The proposed legislation limits disclosure of confidential information under certain circumstances to law enforcement agencies, and to supervising authorities within the City’s employ, and otherwise prohibits the disclosure of such information.  It is a generalized confidentiality policy that is necessary to the performance of legitimate municipal functions.  The bill does not regulate the voluntary actions of City employees in their private lives or information obtained outside of the regular course of City business.   

The intent of Int. No. 326 is to assure City residents they can access needed city services without fear that the confidentiality of the information they provide is jeopardized.  Such fear that confidential information might be disclosed could lead to individuals being afraid to call for emergency services or cooperate with police.  Such reluctance has resulted in crimes going unreported and unsolved.  The bill will provide, with a few exceptions, that no city officer or employee shall disclose confidential information relating to an individual’s health or disability status, income tax record, sexual orientation, status as a victim of domestic violence, status as a crime victim or witness, public assistance status or immigration status.  One exception for disclosure is in the case of reasonable suspicion and probable cause to believe that an individual is engaged in criminal activity, or where federal or state law mandates such disclosure.

PROVISIONS OF INT. NO. 326


Int. No. 326 creates a new section 1114 of the Charter.  Subdivision a of Section 2 of Int. No. 386 defines “confidential information” and “line worker.”  “Confidential information” means any information maintained or obtained by a city agency or employee concerning an individual’s health or disability status, income tax records, sexual orientation, status as a victim of domestic violence, status as a crime victim or wit​ness, public assistance status, immigration status, or any information that is otherwise protected from disclosure by any provision of federal, state or local law.  “Line Worker” means any person employed by any city agency whose duties involve contact with the public.
Subdivision b enjoins City employees from releasing such confidential information.  This provision is subject to four exceptions that allow agencies to release such information when:

(a) an agency is required by law to release such information;

(b) an agency is authorized by a person who is the subject of the information;

(c) there is reasonable suspicion or probable cause that a person has engaged in some criminal activity; and

(d) such information is used solely for compiling statistical information.

Subdivision c enjoins City employees from inquiring about confidential information, unless one of the following exceptions applies:

1. obtaining confidential information is a condition of receipt of the service or benefit; or

2. regarding the immigration status of an applicant, federal or state law requires the recording of confidential information.
Such inquiries shall be limited only to that information specifically required.

Subdivision d mandates that each agency shall designate one or more persons with supervisory authority who have authority to approve the release of confidential information.  In approving the release of confidential information, the designated officer shall specify the specific information to be disclosed and the persons or entities to which such dis​closure shall be made.  The designated officer shall ensure that the disclosure is authorized by law and is limited in scope as provided by law.  Subdivision e disallows “line workers,” as defined above, from disclosing confidential information without obtaining prior written approval from the agency.

Int. No. 326 is significantly different from the predecessor Executive Order in that it defines “confidential information” more broadly
 and makes such information completely confidential to all parties outside of the City’s government.
EFFECTIVE DATE

This local law would take effect immediately.  
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� The City’s suit was brought on the grounds that such mandate violated the 10th Amendment and the Guaranty Clause of the United States Constitution.





� New York v. United States, 179 F.3d 29, 37 (2nd Cir. 1999).  





� Id. At 36.
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� See subdivision a of Int. No. 326.
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