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RES. NO. 1573:
By: Council Members Lopez, Reed, Quinn, Freed, Henry, Linares, Miller and Perkins; also Council Members Eisland, Eldridge, Espada, Fisher, Leffler and Michels

TITLE:  Resolution calling upon the appropriate committee of the Council of the City of New York to hold hearings to investigate the nature and extent of the resources and special support the Boy Scouts of America receives from the City of New York and/or its uniformed forces, and explore whether such resources would be better spent on organizations that do not discriminate based on sexual orientation.

BACKGROUND 


In June 2000, the United States Supreme Court held in a 5 to 4 split decision that the Boy Scouts of America (BSA) had a constitutional right to exclude gay members because opposition to homosexuality was part of the organization’s expressive message.

In December 2000, New York City Schools Chancellor Harold Levy announced that the BSA would be barred from providing certain services to City schools unless it reversed its anti-gay policy.  The Chancellor stated that this ban was merely an enforcement of the School Board’s anti-discrimination policy.
  The Chancellor also stated that the BSA may not bid on any contracts with City public schools, nor may its troops be sponsored by any City public school.  Finally, the Chancellor stated that the BSA would be barred from recruiting members during school hours.  The BSA, however, is still permitted access to school buildings after school on the same basis as other organizations.


The U.S. Supreme Court’s ruling and the subsequent action taken by the City’s Board of Education has prompted the City Council to examine the nature and extent of the resources and support that the BSA receives from the City of New York and its agencies, and whether that support is consistent with the City’s anti-discrimination policy as articulated in Title VIII of the Administrative Code.
 

BOY SCOUTS OF AMERICA v. DALE


The U.S. Supreme Court in Dale specifically held that the State may not compel the BSA to include gay scout leaders in its organization, because to do so would violate its First Amendment right to “expressive association.”
  The Supreme Court’s decision overturned a New Jersey Supreme Court ruling that ordered the BSA to reinstate Scout Leader James Dale after it had revoked his long-standing and distinguished membership solely because he was homosexual.  New Jersey’s  highest court decided that the BSA’s action constituted a violation of New Jersey civil rights law, which prohibits discrimination by public accommodations based on sexual orientation.
  The U.S. Supreme Court, however, concluded that the State may not compel a private organization “to accept members where such acceptance would derogate from the organization’s expressive message.”
  The Court held that, “[f]orcing a group to accept certain members may impair the ability of the group to express those views, and only those views, that it intends to express.”
  Thus, “freedom of association . . . plainly presupposes a freedom not to associate.”
  Accordingly, the majority ruled that New Jersey’s interests embodied in its public accommodations law are not sufficiently compelling as to justify a breach of the BSA’s freedom of association.


The four members of the Court who dissented did not dispute the general principle that an organization cannot be forced to adopt or incorporate an unwanted message.  Instead, the dissent objected to that principle’s application in the BSA’s case.  The four justices reasoned that there was no evidence whatsoever that the BSA organized around a collective effort to convey opposition to homosexuality.  They continued that the majority had indeed done little more than accept at face value the BSA’s assertion that the organization shares a common moral stance against homosexuality.
  The dissent therefore concluded that New Jersey’s public accommodation law does not impose any serious burdens on the BSA's First Amendment freedoms, because it did not force it to communicate any message that it did not wish to endorse.

BSA’S TIES TO THE CITY OF NEW YORK


New York City Housing Authority and City Board of Education

Prior to the U.S. Supreme Court decision, the City’s Board of Education and the New York City Housing Authority (NYCHA) sponsored BSA troops.  As stated earlier, the Board of Education severed such ties with the BSA.  In October 2000, NYCHA followed suit by issuing a directive banning further sponsorship of scouting troops.  NYCHA explained that the BSA’s discriminatory policy against gays violated its own anti-discriminatory policy.

Several public school districts, however, offer students a BSA-sponsored program called, “Learning for Life,” that provides a series of programs designed for all age groups from kindergarten through age twenty.  Learning for Life, a wholly owned subdivision of BSA, is intended to reach out to “at risk” children and youth who live in economically and socially challenged communities.  It aims to teach youth various life skills, enhance self-esteem and motivation, and instill positive personal values. 

The Greater New York Councils of the BSA sponsors and provides all learning materials and technical assistance for the Learning for Life programs in the City. Although the BSA provides technical assistance and teaching materials, Learning for Life is administered locally by the organization choosing to offer it.  And, although Learning for Life is a wholly owned subsidiary of BSA, it has a written, non-exclusionary policy.  Regarding Learning for Life’s anti-discriminatory policy, the Greater New York Councils of the BSA issued the following statement:

Youth participation is open to any child in the prescribed age group for that particular program.  Adults are selected by the participating school or sponsoring organization for involvement in the program.  Color, race, religion, sexual orientation, ethnic background, economic status or citizenship are not criteria for participation by either youth members or adults.

The Greater New York Councils of the BSA, however, reserves the right to remove any leader, for inappropriate behavior.
  

Notwithstanding its anti-discriminatory policy, many organizations, including the Board of Education, began to question what message they were sending by maintaining their ties to the BSA through the Learning for Life programs.  In a letter to Chancellor Levy, the local BSA organization made assurances that organizations offering Learning for Life need not adhere to BSA’s exclusionary policy.   Instead, such organizations may hire leaders for the Learning for Life program according to their own policies.  Further, the letter explained that the Learning for Life program is open to all male and female young adults, regardless of sexual orientation.  The City’s Board of Education continues to sponsor Learning for Life despite its connection with the BSA.

The New York Police Department (NYPD), the Department of Corrections (DOC) and Other City Ties:  The Exploring Program


Various City agencies and other entities with significant ties to the City offer a career education program called Exploring, a component of Learning for Life, and therefore a subsidiary of the BSA.
   The NYPD and the DOC are the City agencies that sponsor the vast majority of these Exploring programs within the five boroughs.  This program is specifically called Law Enforcement Exploring and is designed to educate young men and women about careers in law enforcement, and help them view law enforcement as both an attainable and attractive line of work.


As a component of Leaning for Life, Exploring follows all Learning for Life administrative protocols, including its policy against discrimination based on sexual orientation.  As with all of the Learning for Life programs, the BSA supplies Exploring with all teaching materials and needed technical assistance.  These materials, however, do not display the BSA logo or any other BSA identification.
  Also as with all other Learning for Life programs, Exploring leaders are selected by the sponsoring agency, yet subject to dismissal by the BSA.  Neither the NYPD nor the DOC pays any money to the BSA for its services.  All Exploring counselors and leaders reportedly give their time and expertise on a voluntary basis.

CONCLUSION

The primary focus of today’s hearing is to examine the relationship between the City, the Exploring Program, and the BSA.  In so doing, the Council may better understand whether City agencies and other related entities are violating its own anti-discriminatory polices and the City’s human rights laws through its ties with the  BSA.

� Boy Scouts of America v. Dale, 530 U.S. 640, 120 S.Ct. 2446 (2000).  Chief Justice Rehnquist delivered the majority opinion of the Court, which was joined by Justices O’Conner, Scalia, Kennedy and Thomas.  Justice Stevens filed the dissenting opinion, which was joined by Justices Souter, Ginsburg and Breyer.


� The Board of Education’s policy prohibits all forms of discriminatory conduct based upon race, religion, ethnicity, alien and citizenship status, national origin, gender, marital status, sexual orientation, disability and age.  


� Title VIII of the City’s Administrative Code recognizes that there is no greater danger to the health, safety and welfare of the City and its inhabitants than the existence of groups prejudiced against one another because of their actual or perceived differences, including those based on race, color, creed, age, national origin, alienage or citizenship status, gender, sexual orientation, disability, or marital status.


� 120 S.Ct. 2446, 2456-57.


� 120 S.Ct. at 2448.


� 120 S.Ct. at 2448.


� 120 S.Ct. at 2446.


� 120 S.Ct. at 2451.


� 120 S.Ct. at 2462.


� 120 S.Ct. at 2459-60.


� Fact Sheet re: Learning for Life, Boy Scouts of America, Greater New York Councils (November 9, 2000).


� Id.


� The Exploring Web site lists the Fire Department of New York as sponsoring a Fire Safety Exploring program, and the District Attorney’s Offices in the Bronx, Queens and Staten Island as sponsoring a Law Exploring program.  Also some public high schools are listed as sponsoring an ROTC Military Exploring Program.  The other sponsoring entities listed which have or may have a significant City nexus include the Metropolitan Transit Authority, the Bronx Zoo, the American Museum of Natural History, the Port Authority, and John F. Kennedy International Airport.  See www.nyexploring.org/directory.


� See New York City Law Enforcement Exploring Fact Sheet; see also BSA, Greater New York Councils Web site, www.bsa-gnyc.org.


� Venturing is another subsidiary program of the BSA, which is identical to that of Exploring.  Each are organized in the same manner, have the same goals and mission statements, and the same learning materials.  The only apparent difference between the two is the name and the BSA logo printed on Venturing materials.  See BSA Venturing Fact Sheet.
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