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TITLE:
AN ACT to amend the administrative code of the city of New York, in relation to conforming the unincorporated business tax to the general corporation tax with respect to the source of receipts from personal services and the inclusion of rented tangible personal property in the property allocation factor, and making formula allocation the preferred method for taxpayers subject to the unincorporated business tax, and allowing certain existing partnerships to continue to use the books and records allocation method for a seven-year period; makes technical corrections relating thereto; and to repeal certain provisions of such law relating to the unincorporated business pertaining to leveraged buy-out transactions.

 BACKGROUND

Several years ago, the New York State Legislature repealed certain provisions of State’s corporate franchise tax relating to the treatment of income and deductions attributable to highly leveraged acquisitions of corporations, effective for tax years beginning on or after January 1, 2000. These provisions which were highly complex were outdated and rarely used. In 2001, comparable provisions of the City’s General Corporation Tax (“GCT”) were repealed. Although, provisions in the GCT were repealed at the time, the City’s Unincorporated Business Tax (“UBT”) is still out of conformity and references these antiquated provisions. In addition to the income and deductions pertaining to leveraged buy-outs, the UBT utilizes a different method for situsing service receipts under the formula allocation method based on a location of the office where the employee performing the service works (compared to the location where the service is performed); sets forth a different method of valuing rented real and personal property in the property allocation factor; and establishes a different preferred allocation for the method of apportioning taxable income (compared to the method used for GCT).      

 PROPOSED LEGISLATION:           

This bill seeks to conform various features of the City’s UBT to the City’s GCT. According to the Mayor’s Memorandum in Support, ncreased conformity between the two taxes is important given the increasing number of corporations that form joint ventures and are thus subject to both taxes. Credits provided at the GCT level for UBT paid ameliorates the double taxation of income earned by such ventures, but computation of taxable income with regard to income that flows from the partnership to a partner may be distorted as a result of differing GCT and UBT treatment. Specifically, Sections 1 through 3 of the legislation conform current UBT treatment of income and deductions attributable to highly leverage acquisitions of corporations to GCT.

Section 4 of the legislation amends Section 11-508 of the Administrative Code of the City of New York (“Code”) to amend the allocation method to provide that for tax years beginning after 2004, the books and records method of allocating business income will no longer be the preferred method for purposes of UBT and taxpayers will be required to use the 3-factor allocation method instead. However, taxpayers will be able to phase in use of the allocation.

Section 5 amends section 11-508 of the Code to provide that for taxable years beginning on and after January 1, 2005, both real and personal property rented to the taxpayer will be included in the property factor for taxpayers using the allocation formula and included to an amount equal to 8 times the annual rent payable. 

Section 6 amends section 11-508 of the Code to provide that charges will be treated as allocable to the City to the extent that services are performed within the City.  

Sections 7 and 8 of the legislation amend section 11-508 of the Code relating to City’s Commissioner discretionary authority to adjust a taxpayer’s investment allocation percentage if such allocation does not properly reflect taxpayer’s income to adopt the aforementioned changes. Section 8 also expands the Commissioner’s discretionary authority to allow additional adjustments (both to exclude and include certain assets) to reflect Commissioner’s authority at the state level.      
FISCAL IMPLICATIONS:
See Council Finance Division fiscal impact statement.

EFFECTIVE DATE:
The legislation shall take effect immediately, provided, however, that sections 1 – 3 shall apply to tax years beginning on or after January 1, 2000 and sections 7 and 8 shall apply to tax years beginning on or after January 1, 2005.

