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TITLE:
To amend the New York city charter and the administrative code of the city of New York, in relation to the creation of an office of labor standards. 
CHARTER:





Adds section 20-a.
ADMINISTRATIVE CODE:
Adds subchapter 4 and section 3-140 to chapter one of title 3, and amends section 20-912.
INTRODUCTION


On April 20, 2015, the Committee on Civil Service and Labor and the Committee on Women’s Issues will hold a joint hearing on a package of items, including Int. No. 743, a local law to amend the New York city charter and the administrative code of the city of New York, in relation to the establishment of an office of labor standards. This is the first hearing on this bill, and the Committees expect to hear testimony from elected officials, advocates and other interested parties. 
BACKGROUND


Across New York City, over 3.5 million employees work in private sector jobs.
 Many of these employees, particularly those in low-wage industries, experience poor work conditions in which their employer violates basic workplace rights under federal, state, and local law. A 2014 report prepared for the United States Department of Labor found that 339,000 minimum wage violations occurred in New York State per month, covering 6.5% of all non-exempt jobs in the state.
 These violations cost employees $20.1 million in weekly lost income, or approximately 47.5 percent of the earned income of those who experienced a violation.
 The National Employment Law Project (NELP)’s report Working Without Laws found several other types of violations in New York City’s low-wage industries.
 These included overtime violations, non-payment for work performed outside scheduled hours, meal break violations, pay stub violations and illegal deductions, tipped job violations, and illegal employer retaliation.
 More than 50 percent of the workers surveyed by NELP experienced at least one type of pay-related workplace violation in the previous week of work.
 Employer retaliation was also found to be a common practice, as 42 percent of workers who filed a complaint or attempted to organize a union were retaliated against by their employer.
 The report further found that while workplace violation rates varied significantly by industry and occupation, workers employed by both small (less than 100 employees) and large companies experienced violations.

In her February 2015 State of the City speech, Council Speaker Melissa Mark-Viverito expressed a desire to create an Office of Labor in New York City which would study and promote programs on worker protections, education and safety, and enforce City laws such as paid sick leave and transit benefits.
 Speaker Mark-Viverito further commented that the office would help workers and employers understand their rights and responsibilities and assist businesses in complying with the law.

In recent years, the Council has enacted two major laws providing additional benefits and protections for employees in New York City. These are the Earned Sick Time Act (commonly referred to as Paid Sick Leave) and Pre-Tax Mass Transit Benefits.
Earned Sick Time Act

On June 26, 2013, the Council voted to override Mayor Michael Bloomberg’s veto and to pass Local Law 46 of 2013 (Local Law 46), which amended the New York City Charter (the “Charter”) and created a new Chapter 8 in Title 20 of the Administrative Code titled “Earned Sick Time Act” (ESTA).
 Pursuant to enactment requirements contained in Local Law 46
 being met on December 16, 2013, ESTA was effective as of April 1, 2014.
 Subsequently, in February 2014, the City enacted Local Law 7 of 2014 (Local Law 7), which greatly expanded the scope of ESTA, through legislation introduced at the request of Mayor de Blasio.

New York City’s ESTA is the largest municipal law of its kind in the United States. The law requires certain employers to provide covered employees with sick leave for the care and treatment of themselves or a family member.
 Local Law 46 named the Department of Consumer Affairs (DCA) as the agency to administer and enforce ESTA,
 and required DCA to create materials for employers to use to provide the required notice to their employees and to provide these materials in various languages.
 
Furthermore, DCA is responsible for investigating alleged violations of the law and enforcing employee rights thereunder.
 Any individual alleging a violation of ESTA has two years from the date the individual knew or should have known of the violation to file a complaint with DCA.
 DCA then has thirty days to investigate the complaint and attempt to resolve it through mediation.
 If such a violation is found to have occurred, DCA may impose penalties and grant an employee or former employee appropriate relief.
 Local Law 7 gave the Commissioner of DCA the power, in addition to the receipt, investigation, and resolution of complaints, to conduct investigations into potential violations of ESTA on his or her own initiative.
   
Mass Transit Benefits Law

In October 2014, the Council enacted, and Mayor de Blasio signed into law, Local Law 53 (“Mass Transit Benefits Law”), which required New York City companies with 20 or more employees to offer pre-tax transit benefits.
 Any employer in violation of the city’s Mass Transit Benefits Law is liable for a civil penalty of between $100-250 for the first violation.
 Employers are given ninety days to cure the first violation before a civil penalty may be imposed.
 After the expiration of this ninety-day period, every thirty-day period in which the employer fails to offer this benefit constitutes a subsequent violation with a penalty of $250 imposed for each subsequent violation.
 Upon taking effect in January 2016, the law, as currently structured, would also be enforced by DCA.
  

ANALYSIS

Section one of Int. No. 743 would amend the New York City Charter (the “Charter”) to add a new section 20-a entitled “Office of Labor Standards.” The bill would require the Mayor to establish an Office of Labor Standards (the “Office”), which may be established within the Executive Office of the Mayor, either as a separate office or within an existing office, or may be established within any department where the head is appointed by the Mayor. The bill would provide that the Office be headed by a director (the “Director”) appointed by either the Mayor or the head of the department within which the Office is established.  

Next, the bill would establish the functions of the Director, which would include: to plan, make recommendations, conduct research, and develop programs for worker education, safety, and protection; to facilitate the exchange and dissemination of information in consultation with city agencies, federal and state officials, businesses, employees, and non-profit organizations  working in the areas of worker education, safety, and protection; to provide educational materials to employers and develop programs, including administrative support, to assist employers to comply with labor laws; to implement public education campaigns to heighten awareness of employee rights under federal, state, and local law; to collect and analyze available federal, state, and local data on the city’s workforce and workplaces to identify gaps and prioritize areas for the improvement of working conditions for employees in the city and the improvement of conditions and practices within particular industries; and to recommend efforts to achieve workplace equity for women, communities of color, immigrants and refugees, and other vulnerable workers. Furthermore, the bill would provide the Director with the authority to enforce Chapter 8 (Earned Sick Time Act) and Chapter 9 (Mass Transit Benefits) of Title 20 of the Administrative Code (the “Code”), as well as any other power that may be assigned to him or her by the Mayor or the head of the department wherein the Office has been established. 

Bill section two of Int. No. 743 would amend the Code to add a new subchapter 4 entitled “Office of Labor Standards.” The bill would create new Section 3-140 of the Code and would define the term “director” in subdivision a as “the director of the office of labor standards” for the purposes of the section. Subdivision b of such section would then establish that the Director shall have all the powers relating to the receipt, investigation, and resolution of complaints under Chapter 8 of Title 20 of the Code regarding earned sick time, and all the powers relating to the enforcement of Chapter 9 of Title 20 of the Code regarding mass transit benefits. Subdivision c of new section 3-140 would authorize the Director to conduct investigations, hold public and private hearings, administer oaths, take testimony, serve subpoenas, receive evidence, render decisions and orders, and receive, administer, pay over, and distribute monies collected in and as a result of actions brought for violations of laws that the Director is empowered to enforce. It would also authorize the Director to promulgate, amend, and modify rules necessary to carry out his or her functions, powers, and duties.

Subdivision d of such section would further authorize the Director, upon due notice and hearing, and to the extent permitted by law, to render decisions and orders, including the power to impose civil penalties, and to order equitable relief or the payment of monetary damages for the violations of any rules, regulations, or laws that he or she is empowered to enforce pursuant to the Charter. The bill would provide that these remedies or penalties are in addition to any other remedies or penalties provided by law. It would further require that if the Office is established within an agency, all actions and proceedings authorized by this subdivision be conducted in accordance with rules promulgated by that agency’s commissioner. 

Subdivision d of section 3-140 would require that all actions or proceedings be commenced by the service of a notice of violation, the form and wording of which is prescribed by the Director, when filled in and served (either the original or a copy) constitutes notice of the violation charged and, if sworn and affirmed, constitutes prima facie evidence of the facts contained within the notice. Finally, subdivision d would authorize the Office of Administrative Trials and Hearings to exercise all adjudicatory powers conferred upon the director by the Charter, the Code, or any other law, consistent with Chapter 45-A of the Charter. 


Subdivision e of such section would require the Director to post on the Office’s website certain information for the prior calendar year by February 15, 2016 and no later than every February 15th thereafter. The bill would provide that this information include: the number of complaints against employers filed under Chapter 8 and Chapter 9 of Title 20 of the Code, and any other law the director is empowered to enforce, disaggregated by type of complaint; the number of investigations conducted by the director, disaggregated by the type of complaint; each enforcement action undertaken by the director, including the monetary value of any award or settlement, disaggregated by the type of complaint; and any other information that the Director may deem appropriate. 

Bill section three would amend subdivision s of Section 20-912 of the Code, the Earned Sick Time Act, to provide that the term “Department” no longer refers to the Department of Consumer Affairs, but will now refer to such office or agency that the Mayor designates for placement of the Office of Labor Standards under Section 20-a of the Charter. 

Bill section four would provide that this local law take effect 120 days after its enactment into law, except that prior to such date, the designated office or department shall take such actions, including the promulgation of rules, necessary to implement the provisions of this law.

Int. No. 743
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A Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to the establishment of an office of labor standards
Be it enacted by the Council as follows:
Section 1.  Chapter one of the New York city charter is amended to add a new section 20-a as follows:
§ 20-a. Office of Labor Standards. a. The mayor shall establish an office of labor standards. Such office may, but need not, be established in the executive office of the mayor and may be established as a separate office or within any other office of the mayor or within any department the head of which is appointed by the mayor. Such office shall be headed by a director who shall be appointed by the mayor or head of such department.
b. The director shall:
         (i) plan, make recommendations, conduct research and develop programs for worker education, worker safety and worker protection;
         (ii) facilitate the exchange and dissemination of information in consultation with city agencies, federal and state officials, businesses, employees, and nonprofit organizations working in the field of worker education, safety, and protection;
       (iii) provide educational materials to employers and develop programs, including administrative support, to assist employers to comply with labor laws;
       (iv) implement public education campaigns to heighten awareness of employee rights under federal, state, and local law;
       (v) collect and analyze available federal, state, and local data on the city's workforce and workplaces to identify gaps and prioritize areas for the improvement of working conditions for employees in the city and the improvement of conditions and practices within particular industries; and
        (vi) recommend efforts to achieve workplace equity for women, communities of color, immigrants and refugees, and other vulnerable workers.   
c. Notwithstanding any other provisions of law, rules or regulations, the director shall have the power to enforce chapters 8 and 9 of title 20 of the administrative code.
d. The director shall possess such powers in addition to any other powers that may be assigned to him or her, pursuant to any other provision of law, by the mayor or head of such department wherein the office has been established.
§ 2. Chapter one of title 3 of the administrative code of the city of New York is amended by adding a new subchapter 4 to read as follows:
SUBCHAPTER 4
OFFICE OF LABOR STANDARDS
      § 3-140 Office of Labor Standards. a. For purposes of this section, "director" means the director of the office of labor standards.
b. The director shall have all powers as set forth in chapter 8 of title 20 of the code relating to the receipt, investigation, and resolution of complaints thereunder regarding earned sick time and the power to enforce chapter 9 of title 20 of the code regarding mass transit benefits.
      c. The director, in the performance of his or her functions, powers and duties, including but not limited to those functions, powers and duties pursuant to subdivision b of this section, shall be authorized to conduct investigations, hold public and private hearings, administer oaths, take testimony, serve subpoenas, receive evidence, render decisions and orders, and to receive, administer, pay over and distribute monies collected in and as a result of actions brought for violations of any law the director is empowered to enforce. The director shall have the power to promulgate, amend and modify rules necessary to carry out such functions, powers, and duties.
      d. 1. The director shall be authorized, upon due notice and hearing, and to the extent permitted by law, to render decisions and orders, including the power to impose civil penalties, and to order equitable relief or the payment of monetary damages for the violation of any rules, regulations or laws the director is empowered to enforce pursuant to section 20-a of the charter, the provisions of this subchapter of the code or any other general, special or local law. If the mayor determines to establish the office of labor standards within an agency, all actions and proceedings authorized pursuant to this subdivision shall be conducted in accordance with rules promulgated by the commissioner of such agency. The remedies or penalties provided for in this subdivision shall be in addition to any other remedies or penalties provided by law for the enforcement of such provisions.
      2. All such actions or proceedings shall be commenced by the service of a notice of violation. The director shall prescribe the form and wording of such notices. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged, and if sworn and affirmed, shall be prima facie evidence of the facts contained therein.
      3.  The office of administrative trials and hearings may exercise all adjudicatory powers conferred upon the director by the charter, the code, or any other general, special or local law consistent with chapter 45-A of the charter.
      e.  No later than February 15, 2016, and no later than every February fifteenth thereafter, the director shall post on the office's website the following information for the prior calendar year:
      i.   the number of complaints against employers filed under chapter 8 of title 20 of the code, chapter 9 of title 20 of the code, and any other law the director is empowered to enforce, disaggregated by type of complaint;
      ii. the number of investigations conducted by the director, disaggregated by the type of complaint;
      iii. each enforcement action undertaken by the director, including the monetary value of any award or settlement, disaggregated by type of complaint; and
      iv. other such information as the director may deem appropriate.
      § 3. Subdivision s of section 20-912 of the administrative code of the city of New York, as added by local law number 7 for the year 2014, is amended to read as follows:
      s. "Department" shall mean [the department of consumer affairs or] such office or [other] agency as the mayor shall designate pursuant to [section 20-925 of this chapter] section 20-a of the charter.
      § 4. This local law shall take effect one hundred and twenty days after its enactment into law except that prior to such date, the designated office or department shall take such actions, including the promulgating of rules, as are necessary to implement the provisions of this local law.
 

KET/MWC/ENB
3/31/15 2:39 PM
LS 4454/2013
� New York State Department of Labor, Labor Statistics for the New York City Region-NYC Current Employment Statistics, � HYPERLINK "http://labor.ny.gov/stats/nyc/NYCcurr.xls" �http://labor.ny.gov/stats/nyc/NYCcurr.xls� (last accessed April 13, 2015) 


� U.S. Department of Labor, The Social and Economic Effects of Wage Violations: Estimates for California and New York 3 (December 2014), available at � HYPERLINK "http://www.dol.gov/asp/evaluation/completed-studies/WageViolationsReportDecember2014.pdf" �http://www.dol.gov/asp/evaluation/completed-studies/WageViolationsReportDecember2014.pdf� 


� Id. 


� National Employment Law Project, Working Without Laws: A Survey of Employment and Labor Law Violations in New York City (2010), available at � HYPERLINK "http://nelp.org/content/uploads/2015/03/WorkingWithoutLawsNYC.pdf" �http://nelp.org/content/uploads/2015/03/WorkingWithoutLawsNYC.pdf�. 


� Id. at 2-3. 


� Id. at 24.


� Id.


� Id. at 35.


� Council of the City of New York, New York City Council Speaker Melissa Mark-Viverito State of the City 2015 Remarks as Prepared for Delivery (February 11, 2015), available at � HYPERLINK "http://council.nyc.gov/html/pr/021115rmk.shtml" �http://council.nyc.gov/html/pr/021115rmk.shtml�. 


� Id. 


� Local Law 46/2013.


� Local Law 46/2013, § 7.


�  Local Law 46 tied its effective date to the City’s economic activity, as measured by the New York City Coincident Economic Index or similar successor index (the Index). The law required the Independent Budget Office (IBO) to look to the Index on December 16, 2013, and again every 6 months (every June 16 and December 16) until such time that it found the city’s economic activity to be at or above its January 2012 level. On December 16, 2013, the IBO determined that the Index had returned to its January 2012 level.  Accordingly, ESTA was set to take effect April 1, 2014 in accordance to the schedule detailed by Local Law 46.


� Local Law 7/2014.


� N.Y.C. Department of Consumer Affairs, Paid Sick Leave Law: What Employees Need to Know, available at � HYPERLINK "http://www1.nyc.gov/site/dca/about/paid-sick-leave-what-employees-need-to-know.page" �http://www1.nyc.gov/site/dca/about/paid-sick-leave-what-employees-need-to-know.page� (last accessed April 14, 2015)


� Local Law 46/2013, sec 2


� Local Law 46/2013, sec. 3/20-919(b)


� N.Y.C. Department of Consumer Affairs, Paid Sick Leave Law: FAQs, available at � HYPERLINK "http://www1.nyc.gov/site/dca/about/paid-sick-leave-FAQs.page" �http://www1.nyc.gov/site/dca/about/paid-sick-leave-FAQs.page� (last accessed April 14, 2015) 


� N.Y.C. Administrative Code §20-924(b)


� Id. at 20-924(c)


� Id. at 20-924(d) 
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� Local Law 53/2014


� N.Y.C. Administrative Code §20-926(b)
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� Id. 
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