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Oversight: Obtaining Orders of Protection for Victims of Domestic Violence: Problems and Solutions

On October 25, 2004, the Committee on Youth Services and the Committee on Women’s Issues will hold a joint hearing to explore issues relating to obtaining orders of protection for victims of domestic violence. Those expected to testify include advocates and legal services organizations. 

Background

Dating Violence

Dating violence represents a pattern of aggression that is physically, sexually, verbally and/or emotionally abusive. Dating violence may be defined as the perpetration or threat of an act of violence by at least one member of an unmarried couple on the other member within the context of dating or courtship.
 These violent acts often are a function of one person’s desire to exercise power and control over another. An abusive partner may show extreme jealousy or insecurity, attempt to control their partner, make false accusations, isolate their partner from friends and family, exhibit possessive behavior, have an explosive temper and/or prevent their partner from doing those things they want to do.
 Dating violence may also be manifested on a “subtle” level, whereby the abusive partner may signal his/her intentions through hurtful comments and other forms of emotional abuse.

Termination of abusive relationships implicates myriad issues, including financial concerns, the lack of available housing options and emotional and psychological struggles. Women who leave abusive relationships typically face immediate and often drastic loss in income and wealth.
 Such financial vulnerability often creates a dependency that forces many to return to their batterer. While the prohibitive costs associated with finding permanent housing may lead women to seek placement in temporary shelters, such space is limited and the homeless shelter system is generally not designed to address the specific needs of domestic violence survivors. Additionally, persons attempting to leave an abusive partner often have to contend with erratic behavior and threats against themselves, family or friends who assist them. One option for persons experiencing abusive dating relationships is to seek an order of protection through the court system. An order of protection is an order issued by a court that restricts a person’s behavior with respect to another person.

Obtaining Orders of Protection in New York State

In New York State, persons seeking an order of protection may petition Family Court, Criminal Court or Supreme Court to issue such an order. A person must meet different standards and attendant circumstances in order to access a particular court. 

Supreme Court

The Supreme Court issues orders of protection in the case of divorces, separations and annulments, and is therefore only accessible to couples that have been married.

Family Court

The purpose of a Family Court proceeding is to “stop the violence, end the family disruption and obtain protection.”
 Family Court has concurrent jurisdiction with Criminal Court over matters involving persons and certain crimes called “family offenses.” These offenses include disorderly conduct, harassment in the first degree, harassment in the second degree, aggravated harassment in the second degree, stalking in the first degree, stalking in the second degree, stalking in the third degree, stalking in the fourth degree, menacing in the second degree, menacing in the third degree, reckless endangerment, assault in the second degree, assault in the third degree and attempted assault.
 These acts must have occurred between members of the same family or household, which is defined as “persons related by consanguinity or affinity; persons legally married to one another; persons formerly married to one another; and persons who have a child in common regardless whether such persons have been married or have lived together at any time.”
 Family Court does not have jurisdiction in situations involving individuals who are in an intimate relationship but have never been married and do not have children together. 

A Family Court Proceeding is initiated when either an accusatory instrument or a Family Court petition is filed
 in the county where the alleged act occurred or in any county in which a party resides.
 The petition must include an allegation that the respondent engaged in one of the above-mentioned activities and a request for an order of protection. It must also state the relationship between the respondent and the petitioner and the name of every child in the family or household.

After the petition is filed, the court may either issue a summons or a warrant for the respondent.
 A summons will require the respondent to appear in court at a time and place to answer the petition,
 and must be served on the respondent at least twenty-four hours prior to such stated time.
 A warrant may be issued for the respondent if a summons cannot be served, the respondent has disobeyed the summons, the respondent is likely to leave the jurisdiction, the court believes a summons would be ineffectual, the petitioner’s safety is endangered, a child’s safety is endangered or there are aggravating circumstances that require the immediate arrest of the respondent.

Upon filing a petition, the Family Court may issue a temporary order of protection if there is good cause shown.
 The temporary order of protection may include any of the provisions that are included in a permanent order of protection and may be in favor of the petitioner, the petitioner’s children or any other children residing in the petitioner’s household.

A fact-finding hearing may be held on the allegations in a petition. In Family Court, such allegations must be supported by a fair preponderance of the evidence
 and be competent, material and relevant.
 After the fact-finding hearing, the court can adjourn to make further inquiries into the surrounding circumstances or a dispositional hearing may commence immediately,
 at which time only material and relevant evidence may be admitted.
 An order of disposition may take several forms, including dismissing of the petition, placing the respondent on probation, ordering restitution payments or issuing an order of protection.

An order of protection issued in Family Court sets out reasonable conditions on the behavior of a respondent and can be in effect for up to three years. Such an order can require that the respondent stay away from parties involved in the proceeding and from specific locations,
 that the respondent refrain from certain acts such as harassing, intimidating or threatening certain people
 or that the respondent participate in a batterer’s education program.
 The order of protection may also include provisions for parental visitation rights, the removal of personal belongings from the residence and the payment of legal and medical fees.
 An order of protection can be modified at any time by the Family Court for good cause shown.
  If an order of protection is violated, after the filing of a petition, the court may modify the order of protection, make a new order of protection, order the forfeit of bail or commit the respondent to jail for up to six months.

At any time during a Family Court proceeding, a petitioner can choose to end the Family Court proceeding and file charges in criminal court, or can pursue both a Criminal proceeding and a Family Court proceeding at the same time. Besides issuing orders of protection in relation to family offenses, Family Court also has the power to issue an order of protection in association with paternity proceedings,
 custody and guardianship proceedings,
 person in need of supervision petitions
 and child protective proceedings.
 While a petitioner does not need a lawyer to access the Family Court System, such person may request a lawyer to be appointed by the Court. 

Criminal Court

As previously discussed, Criminal Court has concurrent jurisdiction with Family Court. Criminal Court has the power to issue orders of protection upon conviction, both in cases involving family offenses (those that can be heard in Family Court)
 and cases involving other crimes.
 Intimate partners that do not meet the requirements to file a claim in Family Court may get an order of protection by filing criminal charges with the District Attorney. The decision on whether or not to prosecute and case lies with the District Attorney. 

Orders of protection issued by Criminal Court differ in several ways from those issued by Family Court.  For example, orders issued by Family Court are effective for up to three years,
 whereas those issued by Criminal Court may be effective for up to five years.
 Furthermore, the standard of proof necessary to obtain an order of protection is greater in Criminal Court. While Family Court requires that the allegation in the complaint be proven by a fair preponderance of the evidence,
 a Criminal Court can only make a permanent order of protection if the defendant is found to be guilty beyond a reasonable doubt.
  Consequently, a complainant needs to have a significantly stronger case in order to obtain an order of protection in Criminal Court. However, orders issued by the Criminal Court do not require that the complainant be involved in all stages of the process, unlike in Family Court, since the District Attorney prosecutes the case. 
Access to the Family Court System Through Expanded Definition of Domestic Violence 

In response to the increased incidence in relationship abuse, both among teenagers, as well as adults, a number of states began to expand their definitions of domestic violence to include dating violence, and thereby allow victims of dating violence to access the Family Court or Civil Court system. Domestic violence statutes originally were specific to violent acts between family and household members. Family or household members were defined to include only spouses, family members, former spouses, parents, children, persons related by blood or marriage, a person with whom the victim shares a child, and, in some instances, those involved in a relationship where there is cohabitation. Statutory protection was not extended to those involved in a dating relationship where there was no cohabitation or a child in common. A person involved in a dating relationship who did not meet the criteria to access the Family Court system could only petition the Criminal Court system for an order of protection. Realistically, an order of protection was usually only issued in Criminal Court if the petitioner showed a repeated pattern of conduct. Criminal protections are still much more limited and harder to obtain.  

States have been moving consistently forward in extending domestic violence protection through access to Family Court
 or Civil Court
 for those involved in dating relationships.  Currently, approximately 35 states allow persons in dating or intimate relationships access to civil courts in order to obtain orders of protection.
  To allow such access, states have amended domestic violence statutes by including persons involved in dating relationships in the statutory definition of “family or household members” or by including a dating relationship as a qualification for protection under the statutory definition of “domestic violence.”

As the definition of domestic violence now stands in New York, only those persons who are over the age of 16, are related by blood, legally married, were formally married, have a child in common, or have lived together at regular intervals are afforded protections issued by the Family Court Act. This omits those that are under 16 and not accompanied by a parent and those that have been in an intimate or dating relationship and have not lived together. Obviously, this denies all minors and those in non-qualifying relationships the protection of the Family Court and forces them into the Criminal Court system.

New York State has recently tried to pass legislation that would amend the current law to extend protection to the aforementioned groups.  A. 2235-A (Weinstein) and S. 2413-B (Spano) would include those in an “intimate or dating relationship” as persons qualifying for domestic violence protection, thus affording such persons access to the Family Court system. In the previous legislative session, A. 2235-A passed the full Assembly, while S. 2413-B “died” in the Senate Judiciary Committee. Both sponsors have indicated their intention to pursue this legislation during the new legislative session. 

Opponents of A. 2235-A and S. 2413-B have argued that the definition of “intimate or dating relationship” is too vague and the burden shifted to the Family Court system would be too heavy under the proposed legislation. The bill does not define “intimate or dating relationship,” except to note that it is neither “a casual acquaintance nor ordinary fraternization between two individuals in a business or social context[].” The exact meaning of a “dating relationship” is unclear with respect to, for example, the length of the relationship, frequency and character of interaction, and whether or not such definition includes same-sex couples.

Other states that have expanded the jurisdiction of Family and Civil courts to include dating relationships do not necessarily firmly define an “intimate” or “dating relationship:”  

· Alabama, California, Illinois include those in a “dating or engagement relationship” in the definition of household member and domestic abuse, respectively;  

· Alaska includes in the definition of household members “adults or minors who are dating or who have dated;”  

· Nevada includes “a person with whom he has had or is having a dating relationship,” under the heading of “Domestic Violence;”    

· Colorado includes any “intimate relationship;”

· Connecticut includes “persons in…a dating relationship;”

· Washington D.C. includes those in a “romantic relationship not necessarily including a sexual relationship;”  

· Hawaii and North Dakota include persons who have or have had “a dating relationship;” 

· Indiana includes those who are “dating or who have dated” in their definition of family or household members;  

· Maine extends protection to those household members that are “presently or formerly living together and individuals who are or were sexual partner;.”

· Maryland extends protection only to those “cohabitant[s]” that have “had a sexual relationship…and resided…in the home for a period of at least 90 days within one year before the filling of the petition;” 

· Minnesota defines household member to be those persons “involved in a significant romantic or sexual relationship;”  

· Mississippi defines dating relationship to be a “social relationship of a romantic or intimate nature;.”  

· Pennsylvania defines “current or former sexual or intimate partners” under household members; 

· Vermont includes those household members that are “engaged in or have engaged in a sexual relationship, or minors or adults who are dating or who have dated;” 

· Washington protects those who are “16 years of age or older with whom a person 16 years of age or older has or has had a dating relationship;” 
· West Virginia includes those that “are or were dating.”
· Michigan and Nevada define “dating relationship” as meaning “frequent, intimate association primarily characterized by the expectation of affectionate involvement;”
· New Mexico includes under the definition of “Household member” a “person with whom the petitioner has had a continuing personal relationship;”

· Idaho, Massachusetts, Rhode Island
, Vermont, and Washington note statutory factors for the judge to consider in determining whether or not a relationship is to be considered “dating” and therefore afforded protection. These include the nature of the relationship, the length of time the relationship has existed, the frequency of interaction between the parties and the time since the termination of the relationship, if applicable; and
· Montana and North Carolina extend protection only to those “persons who have been or are currently in a dating or ongoing intimate relationship with a person of the opposite sex.” (Emphasis added).

� The Commission for the Prevention of Youth Violence, Youth and Violence, Medicine, Nursing, and Public Health, Connecting the Dots to Prevent Violence, December 2000, at 1.


� Janet Carter, Domestic Violence, Child Abuse, and Youth Violence: Strategies for Prevention and Early Intervention, Family Violence Prevention Fund  <http:www.mincava.umn.edu/link/documents/fvpf2/fvpf2.shtml>
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� NY CLS Family Ct Act § 844 (2004)


� NY CLS Family Ct Act § 846-a (2004)


� NY CLS Family Ct Act § 551 (2004)


� NY CLS Family Ct Act § 656 (2004)


� NY CLS Family Ct Act § 759 (2004)


� NY CLS Family Ct Act § 1056 (2004)
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� NY CLS Family Ct Act § 842 (2004)
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� These include Hawaii, Massachusetts, Michigan, Nevada, New Mexico, North Carolina, Rhode Island and Vermont. 


� These include Alaska, Colorado, Idaho, Mississippi, Montana, North Dakota and Washington. 


� Testimony of Assemblywoman Helene Weinstein, New York City Council Committees on Youth Services and Women’s Issues, October 25, 2004. 





10

