Staff

David Seitzer, Counsel
Artyom Matusov, Policy Analyst
[image: image1.png]



THE COUNCIL

Briefing Paper of the GOVERNMENT Affairs Division

Robert Newman, Legislative Director
COMMITTEE ON GOVERNMENT OPERATIONS
Hon. Gale Brewer, Chair
April 3, 2013
Int. No. 927:
By Council Members Recchia, Chin, Dromm, Fidler, Gentile, James, Koo, Nelson, Rose, Vacca, Vallone, Williams, Rodriguez, Halloran and Ulrich.
Title: 
A Local Law to amend the New York city charter, in relation to notification to community boards of pilot programs
Charter:
Amends section 2800 of the New York city charter

Proposed Int. No. 951-A:
By Council Member Vacca, James, Koo, Koslowitz, Palma, Rose, Chin and Halloran.

Title:
A Local Law to amend the New York city charter, in relation to public notice of final rules

Charter:
Amends section 1043 of the New York city charter
1. Introduction
Today, the Committee on Governmental Operations, chaired by Council Member Gale Brewer, will hear testimony on Ints. No. 927 and 951-A, two bills intended to increase the transparency of the City’s government. 
Invited to testify today are representatives from the Administration, as well as community boards and good government advocates.
2. Background

Int. 927
Under Mayor Bloomberg, New York City government has instituted countless pilot programs. According to the New York Times, “city officials, academics and lobbyists agree that Mr. Bloomberg has been much more aggressive in initiating pilot programs than previous mayors.”
 Among the initiatives that the Administration has labeled as pilot programs are handing out emergency contraception in public schools, instituting the use of e-hail taxi apps, introducing pedestrian plazas, and putting down bike lanes. 

Uniting many of these pilot programs is the controversy surrounding them. Critics have charged that the Administration has termed initiatives particularly likely to attract controversy as “pilot programs” in order to avoid scrutiny by panels such as the Design Commission, which does not review pilot projects.
 Reduced oversight of pilot programs is a sensible policy when such programs are temporary, located in discrete areas of the City rather than City-wide, and when they are being used for the purpose of gathering data. Nevertheless, pilot programs can have a significant impact on the neighborhood in which they are run, even as they have little effect on most New Yorkers. Int. No. 927 is intended to give community boards, the quintessential example of local government, a voice when pilot projects affect their neighborhood.
Proposed Int. No. 951-A

Under the City Administrative Procedure Act (CAPA), certain notice requirements exist prior to a public hearing on a proposed rule.
 In contrast, adoption of a final rule does not require that notice be given, though notice must be given prior to a rule going into effect.
 Notably, CAPA does not require that commissioners or board members, for those agencies that have them, be given a copy of a final rule prior to voting on it. In other words, the commissioners of the Taxi and Limousine Commission, for example, could be unaware of the content of a complex final rule which was the subject of intense negotiation until moments before they are required to cast a vote supporting or opposing the rule.

The Council is required by state law and the New York City Charter to place on each Councilmembers desk the final version of legislation to be voted on at least seven days, exclusive of Sundays, prior to a vote.
 This ensures that Councilmembers have time to study legislation before being asked whether it should become law. Proposed Int. No. 951-A aims to ensure that commissioners and board members who vote on final rules in agencies have a similar ability.
3. Analysis of Int. No. 927

Section 1


Section 1 of the bill explicitly adds pilot programs to the list of what agencies must report to community boards. Such reporting is required at least sixty days prior to a pilot program’s initiation, and must be in writing and include the anticipated duration of the program. Pilot programs are defined as those which are being conducted on a test or trial basis.

Section 2

This law would go into effect ninety days following its enactment.
4. Analysis of Proposed Int. No. 951-A

Section 1


Section 1 of the bill requires that all final rules or other policy changes requiring a public vote, such as votes approving pilot projects, initiated by agencies that are boards or commissions must be posted on the agency’s website at least three days before the vote, and must be e-mailed to the members of the board or commission at least seven days before the vote. 

Among the agencies anticipated to be covered by this law are, at a minimum, the Board of Standards and Appeals, the Procurement Policy Board, the Environmental Control Board, the Loft Board, the Rent Guidelines Board, the Civilian Complaint Review Board, the Board of Correction, the Campaign Finance Board, the Conflicts of Interest Board, the Business Integrity Commission, the Tax Commission, the Taxi and Limousine Commission, the Commission on Human Rights, the Design Commission, the City Planning Commission, and Landmarks Preservation Commission. 
Section 2
This law would go into effect thirty days following its enactment.
 Int. No. 927
By Council Members Recchia, Chin, Dromm, Fidler, Gentile, James, Koo, Nelson, Rose, Vacca, Vallone, Williams, Rodriguez, Halloran and Ulrich  
A LOCAL LAW
To amend the New York city charter, in relation to notification to community boards of pilot programs.
Be it enacted by the Council as follows:
      Section 1.  Subdivision e of section 2800 of the New York city charter is amended to read as follows:
e. 1. Each agency shall furnish promptly to each community board on request any information or assistance necessary for the board's work.  Each agency shall also report periodically to each board on its service activities, programs and operations within the community district, including any pilot programs.
2. Not less than sixty days prior to the initiation of a pilot program within one or more community districts, an agency shall provide written notification of the scope and anticipated duration of such pilot program to the community board of each such district by facsimile, regular mail, electronic mail, or by personal service to the district manager for such community board.  For the purposes of this subdivision, a "pilot program" shall mean any program or activity conducted by an agency within one or more community districts as a test or trial prior to initiating such program or activity in other community districts or on a citywide basis.
§ 2.  This local law shall take effect ninety days after its enactment.
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Proposed Int. No. 951-A

By Council Member Vacca, James, Koo, Koslowitz, Palma, Rose, Chin and Halloran
A LOCAL LAW
To amend the New York city charter, in relation to public notice of final rules.

Be it enacted by the Council as follows:
 

Section 1. Subdivision e of section 1043 of chapter 45 of the New York city charter is amended to read as follows:


e. Opportunity for and consideration of agency and public comment. The agency shall provide the public an opportunity to comment on the proposed rule (i) through outreach to the discrete regulated community or communities, if one exists, provided that this clause shall not be construed to create a private right of action to enforce this requirement; (ii) through submission of written data, views, or arguments, and (iii) at a public hearing unless it is determined by the agency in writing, which shall be published in the notice of proposed rulemaking in the City Record, that such a public hearing on a proposed rule would serve no public purpose. All written comments and a summary of oral comments concerning a proposed rule received from the public or any agency shall be placed in a public record and be made readily available to the public as soon as practicable and in any event within a reasonable time, not to be delayed because of the continued pendency of consideration of the proposed rule. After consideration of the relevant comments presented, the agency may adopt a final rule pursuant to subdivision f of this section; except that, other than a rule adopted pursuant to subdivision i of this section, no final rule or any other policy change requiring a public vote of an agency that is a board or commission shall be adopted by such board or commission unless it is posted in its final form in a prominent location on such agency’s website at least three calendar days, exclusive of Sundays, and electronically transmitted in its final form to each member of such board or commission at least seven calendar days, exclusive of Sundays, prior to such rule’s adoption. Such final rule may include revisions of the proposed rule, and such adoption of revisions based on the consideration of relevant agency or public comments shall not require further notice and comment pursuant to this section.
§ 2. This local law shall take effect thirty days after enactment.

SAG/dss
LS #3580

3.13.13
� David Chen and Michael Grynbaum, “‘Pilot’ Label Lets Mayor’s Projects Skip City Review,” N.Y. Times (June 26, 2011).


� Id.


� See §1043(b) of the New York City Charter. These requirements include publication in the City Record and posting online.


� §1043(f) of the New York City Charter.


� Municipal Home Rule Law §20; §38 of the New York City Charter.
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